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PREFACE. 


The following '-heets were, as the note on the opposite page 
expresses, printed so long ago as the year 1780. The design, 
in pursuance of which they were written, was not so extensive 
as that announced by the prt■^ent title. They had at that time 
no other destination than that of serving as an iiitroduction to 
a plan of a penul code in terminis, designed to follow them, in 
the same volume. 

The laxly of the work had received its completion according 
to the then present extent of the author’s views, when, in the 
iiivc'^tigation of some Haws he had diseoveied, he found himself 
unexpectedly entangled in an uiiain-pectcd corner of the meta- 
physical maze. A su^-pension, at fiist not apprehended to he 
more than a temporary one, necessarily ensued : suspension 
brought on coolne.sN, aiul coolness, aided by otlier coueurreut 
causes, ripened into disgust. 

Imperfections pervading the whole mass had already been 
pointed out by the sincerity of .severe and di.sceruiug friends ; 
and conscience had ceHified the justness of their censure. The 
inordinate length ot .“lome of the clwipters, the ap2>areut inutility 
of others, and tlie dry and metai'hysical turn of the whole, 
suggested an appreliension. that, if publihhed in its present 
form, tile work would contend wndiT great disadvantages for 
any ehuuce, it might on other aceount.s possess, of being read, 
and consecinciitly ot being of use. 

liut, though in this inauner the idea ot completing the }>ro- 
Wnt '.ork slid insensibly aside, that was nut by any means the 
case with the considerations which had led him to engage in it. 
Every opening, which px’omised to atford the lights he sttKid in 
nped of, wa^ still pursued : as occasiou arose, the seveial dopart- 
ments connected with that in which he liad at first engaged, 
were successively explored ; insomuch that, in one branch or 
other of the pursuit, his rescaiches have ueaily embmeed the 
whole field of legislation. 
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Several causes conspired at present to bring to light, 
under this new titles a work which under its original one had 
been imperceptibly, but as it had seemed irrevocably, doomed 
to oblivion. In the course of eight years, mateiiala for various 
works, corresponding to the different branches of the subject of 
legislation, had been produced, and some nearly reduced to shape : 
and, in every one of those works, the principles exhibited in the 
present publication had been found so necessary, that, either to 
transcribe them piece-meal, or to exhibit them somewhere where 
they could be referred to in the lump, was found unavoidable. 
The former course would have occasioned I’epetitions too bulky 
to be employed without necessity in the execution of a plan 
unavoidably so voluminous : the latter was thuiefore indisputably 
the preferable one. 

To publish the materials in the form in which they were 
already printed, or to work them up into a new one, was Iherefote 
the only alternative : the latter had all along been bis wish, and, 
had time and the reejuisite degiee of alacrity been at command, 
it would as certainly have been realised, (logent eonsideratioiis, 
however, concur, with the irksomeness of the task, in placing the 
accomplishment of it at })reBent at an unfathomable distance. 

Another consideration is, that the supjiressiou of tiiu present 
work, had it been ever so decidedly wished, is no lojiirci allo^ ether 
in his power. In the course fif so long nn interval, various inci- 
dents have introduced copies into vaiious hands, fioin some of 
which they have lieen transferred, by deaths and other accidents, 
into othcis that are unknown to him. Detached, but considerable 
extracts, have even lieen published, without any diahonouraW*- 
views, (for the name of the author was very honestly subjoined 
to them,) but without hi.s privity, and in publications nndei taken 
without his knowledge. 

It may peAiaps be necessary to add, to complete bis excuse for 
offering to the public a work petvaded by blemishes, which have 
not escaped even the author's partial eye, that the sreusure, so 
justly bestowed upon the foipn, did not extend itself to the matter. 

In sending it thus abrf>ad into the world with all its imper- 
fections upon its liead, lie thinks it may be of assistance to the 
few readers hi can expect, to receive a short intimation of the 
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cliief i^articulars, in respect of which it farls of corresponding 
with his inaturer views. It will thence be observed how in some 
respects it fails of quadrating with the design announced by its 
original title, as in others it does with that announced by the 
one it bears at praseut. 

An intiuduction to a work which takes for its subject the 
totality of any science, ought to contain all such matters, ”and 
such matters only, as belong in common to every particular 
branch of that science, or at least to more branches of it than 
one. Compared with its piesent title, the present work fails in 
both ways of being conformable to tliat rule. 

As an introduction to the principles of morals, in addition to 
the analysis it contains of the extensive ideas signified l>y the 
tel ms jileatniTf. pain, motive, and disposition, it ought to have 
given a eimilai analvhis of the not less extensive, though much less 
(ietciiiiinate, ideas annexed to the tenus emotion, pa*sio>i, npjttUte, 
Virtue, mee, and some ot]iei>, including the uaiues of the particular 
nrtnes and vices. Rut as the true, and, if he conceives right, 
the only ti ue ground-work for the development of the latter set of 
terins, has been laid by the c.\pIaimtiou of the foiiuer, the com- 
pletion of such a dictionary, so to style it, would, in comparison of 
the coninieiieenient, lie little more tliuu a iiiichaiiical o|)eration. 

Again, as an iiitioductiou to the ]>rini'iples of leyielatiun in 
general, it ought rather to have ' included matters belonging 
exclusively to the a'riY branch, than matters more particularly 
applicable to the penal . the latter being but a means of coin- 
pns^illl,'■ the ends jtrojmsed hy the former. Tn preference there- 
fsre, or at least lu jnioiity, to the sevtral chapters which will be 
found relative to punit-hment. it ought to have exhibited a set of 
propositions which have since presented themselves to him as 
"aflbi'lling a staudaid for the operations performed by govern- 
ment, in the creation and distribution of pioprictnry and other 
civil rights, lie nieans ceitaiu axioms of what may' be termed 
mental p'ytho'oyy, exjircssiie of the connection betwixt the 
feelings of the parties concerned. , and the several clus'-es of 
incidents, which eithei call f'oi, or «•© produced by, ojieratious 
of the nature above mentioned'. 

' For example — Jt is uoret iolote thatt eimply not to y , in. — A lotiifalh 
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Tlie consideration^ of the division of o(i.'nce 8 , and every thing 
else that belongs to ofl'euccs, ought, besides, to have |iieecded 
the consideration of punishment : for the idea of punishment 
pre8U2)pose8 the idea of offence : punishment, as such, not bciiig 
inflicted but in considerntiou of otfence. 

Lastly, the analytical discassious relative to the classifleatiuu 
of oflences would, according to his present vic'ws, be trausfoned 
to a separate treatise, in which the B3’stem of legislation is con- 
sidered Bolelj’ in respect of its fonu : in other words, in respect 
of its Tnethod and terminology. 

In these respects the performance fails of coming up to the 
author’s own ideas of what should have liecn exliibited in 
a Tvoih. bearing the title he has now given it, viz. that of an 
Introihictioti to the J'rinciples of JI orals and Legislation. He 
knows however of no other that would be less unsuitable ; nor 
in jiarticular would so adequate an intimation of its actual 
contents have been given, bj' a title corresjjonding to the mure 
limited design, with which it was written: viz. that of serving 
as an introduction to a jnnal code. 

Yet more. Diy and tedious as a great part of the discussions 
it contains must unavoidahlv he found iiy the bulk of readers, 
he knows not how to regret the having written tlieni, nor evi n 
the having made them jmblic. Tender every head, the luvic- 
tical uses, to which the discu'^'-ions contained under that In.ol 
appeared uiiplicable, are indicated; nor is there, he believes, 
a single iiroimsition that he has not fouird oicasion to build upon 
in tire penning of some article or other of tbo.'-e provi.sjoiis of 
detail, of which a body of law, authoritative or uiiiuilhoritative 
must be composed. He will venture to specifv’ iiartieularly, in 
this view, the several chapters slioitlj' characterized by the 
words Stnsibihty. Actiwis, I nttntifmality, Consciousness, Motives, 
Dispositions, t*(mse<iuenc*s. Even in tlie enormous clrajder on 

tlu ti<jhhr hg heinij tJiinJed. — T/ii sufteiintj, of u person Anri in iirntijicnfioii 
of enmity, is yreiihr than tin f/riifijirntlini proitneiit t.p Ute ennie eaiuti — 
These, and a few otfiers whiclj he vvill lia\p 'x-casion to ex>ii)jiral tie head 
of another ])ublication, have the tame claim to the appelliitiKii of axioms, 
as tho^e {jiven by inaltieinaticians under that name ; since, roferrin" t<i 
universal experience as their immediate basis, they are iuca)>able of demon- 
Rtralion, and reqniie only to be developed and illustrated, in order to be 
recognised as inc'rntestable. 
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the division of ofFencesj which, notwithstanding the foiced com- 
picbsioii the ]il<in has undergone in faeveral of its paits, in manner 
theic inenttoiud, occupies no f< wei than one bundled and four 
closely punted quaito pages’, the ten concluding ones are 
♦ mployed in a statimcnt of th< practnal advantages that may 
ho 1*. iptd from tlie plan of cl issiflcation which it exhibits. 
Tliose in wlioM sight the Defence of 1 tuij has Inen fortuftate 
(iioiigh to find favour, ina} icckoii us one instance of those 
idiantagts the discovciy of the piiiitiplcs dc\ eloped in that little 
ticatisc 111 the pieface to an anonymous tiact published so 
long ago as in 1776", lu had hinted at the utility of a uatuial 
ol.isHiination of offences, in Iho cliaiartei of a to'^t foi dislm- 
gnishiug g( nun c fioin spuiioiis ones TJit ca'^e of u ury is one 
among a niimhci of iiist.inccs of the tiuth of that ohsei \ atioii. 
A note at tin tiidof8cct \x\x (hap x\i of tlie pieeeiit publica 
tion niij siiM to show liow tin opinums chveloped in that tiact, 
owed then ongin to the difficulty cxpeiumtcl in the attempt to 
find a ])l ICC in his system lor that imaginuis offence. To some 
icutlcis, as .1 m< in'- of helping them to Mijiport the fatigue of 
wading tliiougli an amdjsic of such enoimous length he would 
ilni st 1 tec mint lid tin bigiiiinng w itli tliosi tt a concluding pages 
One good at hast mat it~ult fioni the pusent publication; 
M/ that tin nii'ic lu lias titspacstd on tlu patuuce of the 
icidti on this occ vsioii the less need he will havi '■o to do on 
futiiic ones s(i til it this niiy d> to tlu si^ the office which is 
done, b\ book ol piiii malh< matics, to books tf iiiivtd matbi - 
Hiatus and natni d jiliilosojihy The iiaiiowei the ciiclc of 
igadeis Is within which the piewnt woik in.i\ ho condtuiiud 
to coiifiiit Itself, the less hunted mat be tlu niimbii of those to 
whom the finds of his succeeding lubouis mas bt' ioiiiid .ucts- 
ittble* He nm\ thcicfcrt in thie. rtspect find lumstlf 111 the coii- 
diiioii of those jihilosoplicib of antiijuity' who aie* icpieseiitcd 
us liuMiig held two bodies of eloctiine, a popular and aii occult 
one. but, with tins diffeiciico, that lu hib instance the occult 
and the ])oiinlai will, he hopes, be found as consistent as m those 
they wcie contiudictuiy , and that m his production whatcier 

' Ihi iirst eclitinii was puhhsficd in 17^19 lu ijutito 

^ A kragmont on Uoiermncnt, &,c , rcpimtecl jS2J. 
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there is of occultne|s lias been tbe pure tesult of sad necessity, 
and in no respect of choice. 

Having, in tbe course of this advertisement, had such frequent 
occasion to allude to different arrangements, as having been 
suggested by more extensive and maturer views, it may perhaps 
contribute to the satisfaction of the reader, to receive a short 
intifnatioii of their nature ; the rather, as, without such explana- 
tion, references, made here and there to unpublished works, 
might be productive of perplexity and mistake. The following 
then are the titles of the works by the publication of which his 
present designs would be completed. They are exhibited in tlie 
order which teemed to him best fitted for apprehension, and in 
which they would stand disposed, were the whole assemblage 
ready to come out at once: but the order, in which they will 
eventually appear, may probably enough be influenced in some 
degree by collateral and temporary considerations. 

Part the ist. Principles of legislation in matters of cm?, 
more distinctively termed private distribittive^ or for shortness, 
distTibutive, law. 

Part the 2Dd. Principles of legislation in matters of law. 

Part the 3Fd. Principles of legi-slation in matters of pro- 
cedure: uniting in one view the criminal and civil branches, 
between which no line can be drawn, but a very indistinct one, 
and that continually liable to> variation. 

Part the 4th. Principles of legislation in mattci’s of reward. 

Part the 5th. Principles of legislation in matters of public 
distributive, more concisely as well as familial ly termed constitu- 
tional, law. 

Part the 6th. Principles of legislation in matters of political 
tactics : or of the art of maintaining order in the proceedings of 
political assemblies, so as to direct them to the end of '.hetr' 
institution: 'viz. by a system of rules, which are to the constitu- 
tional branch, in some respects, what the law of procedure is to 
the civil and the penal. ^ 

Part the 7th. Principles of legislation iu matters betwixt 
nation and nation, or, to use a new though not iuexpi'essive 
appellation, in matters of international law. 

Part the St^. Principles of legislation in matters of finance. 
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Part the 9th. Principles of legislation in matters of foUtical 
economy. 

Part the 10th. Plan of a body of law, complete in all its 
branches, considered in respect of its form ; in other words, in 
respect of its method and terminology; iiiclnding a view of the 
origination and connexion of the ideas expressed by the short list 
of terms, the exposition of which coiktiiiiis all that can be said 
with propriety to belong to the head of univeraal jurisprudence'. 

The use of the principles laid down under the above several 
heads is to prepare the way for the body of law itself exhibited 
in terminis; and which to he complete, with reference to any poli- 
tical state, must consequently be calculated for the meridian, and 
adapted to the circumstance^, of some one such state in particular. 

Had he an unlimited power of drawing upon time, and every 
other condition necessary, it would be his wish to postpone the 
publication of each pait to the completion of the whole. In 
particular, the u‘«e of the ten parts, which exhibit what appear 
to him the dictates of utility in every line, being no other than 
to furnish reasons for the several coiresponding provisions con- 
tained in the body of law itself, the exact truth of the former 
can never be precisely usceitaiued, till the provisions, to wliich 
they are destined to apply, are themselves ascertained, and that 
in terminis. But as tlie infirmity of human nature renders all 
plans precarious in the execution, *iu pro})oi*tion os they are 
extensive in the design, and as be has already made considerable 
advances in several brani’hes of the theory, withont liaving made 
corj'e*>p()udent advances in the practical applications, be deems it 
more than probable, tliat the eventual outer of publication will 
not correspond exactly with that which, had it been equally 
practicable, would have appeared most eligible. Of this irregu- 
laris the unavoidable result will be, a multitude of imperfec- 
tions, which, if the execution of the bovly of law in terjuinis had 
kept pace with the development of the principles, so that each 
part had bcei> adjusted and corrected by the other, might have 
been avoided. Uis conduct however wjll be the less swayed by 
this inconvenience, from his suspecting it to be of tlxe ntunber of 

' Snch as obhgatiua, right, power, possession, title, exemption, i mmuni ty, 
fianuhise, privilege, nullity, validity, and the like. 
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those ill which t]|e personal vanity of ilie author is much moi'C 
concerned, than the instruction of the public : since •whatever 
ameudiuents may be suggested in the detail of the principles, 
by the literal fixation of the provisions to which they are rela- 
tive, may easily be made in a corrected edition of the fonner, 
succeeding upon the publication of the latter. 

• In tlte course of the ensuing pages, references will be found, 
as already intimated, some to the plan of a peiml code to which 
this w'ork was meant as an introduction, some to other branches 
of the above-mentioned general plan, under titles somewliat 
different from those, by which they have been mentioned here. 
The giving this warning is all which it is in the author’s jaiwer 
to do, to save the leader from the pcrj)li xity of looking out for 
what has not as yet any existence. The recollection of the 
change of plan will in like manner account for several similar 
incongruities not woith particularising. 

Allu'-ion w'us made, at the outset of this advertisement, to 
some unspecified difficulties, us the cau-es of the original suspen- 
sion, and unfinished complexion, of the present work. Ashamed 
of his defeat, and unable to di.-semble it, In* kiiow.s not how to 
refuse himself the benefit of such an apology as a slight sketch 
of the nature of those difficulties may uftbid. 

The discovery of them was produced by the attempt to solve 
the questions that will bo fiuiiid at the c(inclusii>n of the volume: 
Wherein constated the identity and coinjikdene^'- o 'a laic ? UVntt 
the distinction, and v'}nr< the sijmration, biftvttn a pim.il am/ 
a civil law f What the distincfiwi, and where the separatum, 
between the penal and other braiiehes of the l.iw 1 , 

To give a complete and correct answer to these questions, it 
is but too evident that tlic relations and dei)endencies of every 
part of the legislative system, with res]>ect to every othw, iTSust 
have beeif compreiiended and ascertained. Hut it is ouly ujiou 
a view of these 2>artB themselves, that such an operation could 
have been performed. To the accuracy (;f sucli^a survey one 
necessary condition woul^J therefore be, the conqdcte existence of 
the fabric to be surveyed. Of the performance of tliis condition 
no example is as yet to be met with any where. Common law, 
as it styles itself in Piiijr\o.ud, judiciary law, us it might nioi'c 
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aptly be styled every where, that fictitious composition which 
has no known i>erBOU for its author, no known assomhlage of 
words for its substance, forms every where the main body of the 
legal fabric : like that fancied ether, which, in default of sensible 
matter, fills up the measure of the nniveise. Shreds and scraps 
of real law, stuck on upon that imaginary ground, compose the 
furniture of every national code. What follows 1 — that he who; 
for tlie 2 )uipose juht mentioned or for any other, wants an ex'imple 
of a complete* body of law to refer to, must begin with making one. 

There is, or rather there ought to be, a lo/jic of the as 
well as of the undersianJing : the operations of the former 
faculty, are neither less auscejrtihle, nor less worthy, than those 
oi the latter, of being deliu< ated by rules. Of those two branches 
of that recondite art, Aristotle ^aw only the latter: succeiding 
higicians, treading in the steps of their great founder, have cou- 
eurred in seeing with no other eyes. Yet so far as a difference 
can he assigned between branches so intimately connected, what- 
ever <lifference there is, in |)oijit of importance, is in favour of 
the logic of the will, Since it is only by their capacity of direct- 
ing the oi)eration8 ot this faculty, that the o 2 >erations of the 
understanding are of any consequence. 

Of this logic of the will, the science of laiv. considered in 
rcsiiect of its /oral, is the ino.ol con.sidui’able hiaucli, — the most 
inijKirtaiit a]ii>licativ)ii. It is, to the art of logiblation. what the 
.vciciiee of aniitomY is to tlie .ut of medieine ; with lliis diif lence, 
that the subject of it is what the aitisl has to work u’itfi, iiiStead 
of being what he has to operate upifM. Nor is the body politic 
less i;i danger from a want of ac<iuaintauce with the one science, 
than the body natural from ignorance in the other. One 
example, ainuiigst a thousand that might be adduced in proof 
of tUis ussertioii, may lie seen in the note which terminates 
this volume. ' 

Such then were the difficulties : such the preliminaries ; — au 
unexampled w,ork to achieve, and then a new science to create : 
a new bnuich to add to one of the most abstruse of sciences. 

Yet more : a body of jiroposed law, liow' eoraidete soever, w'ould 
lie comparatively uselofas and uniustructive. unh'ss explained and 
jubiified, aud that in every tittle, by a continued accuiupauiment. 
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a perpetual commentary of reawns * .* which reasons, that the 
comparative value of such as point in opposite directions may 
be estimated, and the conjunct force, of such as point in tlie 
same direction, may be felt, must be marshalled, and put under 
subordination to such extensive and leading ones as are termed 
principles. There must be therefore, not one system only, but 
tsro jiarallel and connected systems, running on together, the 
one of legislative provisions, the other of political reasons, each 
affording to the other correction and support. 

Are euterjirises like these achievable 1 He knows not. This 
only he knows, that they have been undertaken, proceeded in, 
and that some progress has been made in all of them. He will 
venture to add, if at all achievable, never at least by one, to 
whom the fatigue of attending to discussions, as arid as those 
which occupy the ensuing pages, would either appear useless, or 
feel intolerable. He will repeat it boldly (for it has been said 
liefore him), truths that form the basis of political and moral 
science are not to be discovered but by investigations as severe 
as mathematical ones, and beyond all comparison more intricate 
and extensive. The familiarity of the terms is a presuraptiou, 
but it is a most fallacious one, of the facility of the matter. 
Truths in general have been called stublwi’n things ; the truths 
just mentioned are so in their own way. They are not to be 
forced into detached and general propositions, unincumbered 
with explanations and exceptions. They will not compress 
themselves into epigrams. They recoil from the tongue and 
the pen of the declaiiner. They flourish not in the same soil 
with sentiment. They grow among thorns ; and are nqp to 
be plucked, like daisies, by infants as they run. Labour, the 
inevitable lot of humanity, is in no tiack more inevital^lc than 
here. In vain would an Alexander bespeak a peculiar «'o**d' for 
royal vanity, or a Ptolemy, a smoother one, for royal indolence. 
There is no King’s Road, no Stadlholder’s Gate, to legislative, 
any more than to mathematic science. 

1 To the aisgiegate of th\im a coiu&kou denuunnation has since been 
allotted — the rationale. 
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AN INTRODUCTION 


TO THE 

PEINCIPLES OF MORALS AND LEGISLATION. 


(’HAPTER I. 

OF THE PRIKCIPLE OF TTILITY. 

f. Nature lias placed manbnd under the governance of two ''»nkmd 
sovereign masters, pain and pleasure. It is for them alone tobj'^I'^j 
point out what we ought to do, as well as to determine what we ** 
sliall tlo. On (he one hand the standard of right and wrong, on 
the other the i-hain of causes and effects, are fastened to their 
throne. They govern us in all wre do, in all we say, in all we 
think • ever^' effort we can make to throw off our subjection, will 
serve but to demonstrate and confirm it. In words a man may 
pretend to abjure their empire but in reality he will remain 
subject to it all the w’hile. The principle of utility ^ retognises 

' Note by the Author. Julj 

To this denomination has of late been added, or substituted, the greahtt 
tiuppvuM oTffrcaUst tdiaty priueiple this for shortness, instead of ha>in!> 
at Upgth IhcA proKipli whuh states the greatest hajipiness of all tlio‘>e 
whose lutenst is in ((uestion, as being the right and juoper, and onlv rmht 
and pro}K‘r and un 11 ersally desirable, end of human action, ofhunianat tiou 
in every situation, and in {tartic ular m that of a funetionary or set of lunc- 
tionanei’ exert ising the |)oweni of Goiemment The word vtilitt/ does not 
HU clearly point to the ideas of pliaHurtand pa%n as the words fuipnincs^ and 
ItUtUy do nor does it lead us to the consideration of the aumotr, of the 
interests affec'Usl, to the numbir, as being the < ircumstance, which coutri- 
hutes, in the Isigest {iroportion, to the formation of the atandard here m 
iiuestion ; the timndard ol rtghi and wrong, by which alone the propriety of 
human conduct, in every situation, can with profiricty be tried. This want 
of a sufficiently manifest connexion lietween the ideas of luipp%rus 6 and 
pleasure on the one band, and the idea of uldily on the other. I ha% e every 
now and then found ojicraling, and w ith but too m uch efficienc > , as a bar to 
the acceptance, that might otherwise hB\e been given, to this principle 

naNTBAM Q 
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this subjection, and assumes it for the foundation of that system, 
the object of which is to rear the fabric of felicity by the hands 
of reason and of law. Systems which attempt to question it, 
deal in sounds instead of sense, in caprice instead of reason, in 
darkness instead of light. 

But enough of metaphor and declamation : it is not by such 
means that moral science is to be improved. 

II. The principle of utility is the foundation of the presen 
work : it will be proper therefore at the outset to give an ex* 
plicit and determinate account of what is meant by it. By the 
Pnndpie of principle ^ of utility is meant that principle which approves or 
wbatf* disapproves of every action whatsoever, according to the ten- 
dency which it appears to have to augment or diminish the 
happiness of the party whose interest is in question : or, what is 
the same thing in other words, to promote or to oppose that 
happiness. I say of every action whatsoever ; and therefore not 
only of every action of a private individual, but of every measure 
of government. 

ut«ity III. By utility is meant that property in any object, whereby 
it tends to produce benefit, advantage, pleasure, good, or happi- 
ness, (all this in the present case comes to the same thing) oi 
(what comes again to the same thing) to prevent the happening 
of mischief, pain, evil, or unhappiness to the party whose interest 
is considered ; if that party be the community in general, then 
the happiness of the community : if a particular individual, then 
the happiness of that individual. 

^i^ncipie, 1 The word priocijile is derived from the Latin principium; wliich seems 
* ■ to be compounded of the two words ■primus, first, or chief, and ei'pium, 
a termination which seems to be derived from eapio, to take, as in tiianci~ 
pium, mu lieipium; to whiefa are analogous, auceps, forceps, and others. It 
is a term of very vague and very extensive signification : it is applied to 
any thing which is conceived to serve os a foundation or beginning to any 
series of of>erationB : in some cases, of physical operations ; but of mental 
operations in the present case. 

The principle here in question may be taken for an act of the mind ; a 
sentiment ; a sentiment of approbation ; a sentiment which, when applied 
to an action, approves of its utility, as that quality of it by which the 
measure of approbation or disapprobation bestowed upon it ought to be 
governed. 
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I,] Of tk» Principle ^ Utility. 

rV. The interest of the community is one of the most general 
expressions that can occur in the phraseology of morals : nooitr.viut. 
v^onder that the meaning of it is often lost. When it has a 
meaning, it is this. The community is a fictitious body, com- 
posed of the individual persons M'ho are considered as consti- 
tuting as it were its members. The interest of the community 
then is, what ? — the sum of the interests of the several members 
who compose it. 

V. It is in vain to talk of the interest of the community, 
without understanding what is the interest of the individual 
A thing is said to promote the interest, or to be/or the interest, 
of an individual, when it tends to add to the sum total of his 
pleasures ; or, what comes to the same thing, to diminish the 
sum total of his pains. 

VI. An action then may be said to be conformable to the^action^^ 
principle of utility, or, for shortness sake, to utility, (meaning to the ^nn- 
with respect to the community at large) when the tendency itfi^fwhat.’* 
has to augment the happiness of the community is greater than 

any it has to diminish it. 

VII. A measure of government (which is but a particular a measuieof 

government 

kind of action, performed bv a particular person or persons) may oonromabio 
,1. 1- 1 , 1 • • 1 .totheprin- 

be sanl to be conformable to or tlictated by the principle oiciptec^U- 

utibty, when in like manner the tendency which it has to aug- 
ment the happiness of the community is greater than any which 
it has to diminish it. 

VIII. When an action, or in particular a measure of govern- Laws or dic- 

. . 1 , , r , • t • • 1 tatesofuti- 

meht, IS supposed by a man to be conformable to the principle iity, what. 

of utility, it may be convenient, for the purposes of discourse, to 
imagine a kind of law or dictate, called a law or dictate of 
utility : and to speak of the action in question, as being con- 
formable to such law' or dictate. 

IX. A man may be said to be a partizan of the principle of Apartitanof 

• . . ,.-1 theprinciple 

Utility, when the approbation or disapprobation he annexes torf^iin^, 

any action, or to any measure, is determined by and proportioned 

1 Inteteet ia one of those words, which not having any superior geutu, 
cannot in the oidinozy way be defined. 
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to the tendency which he conceives it to have to augment or to 
diminish the happiness of the community : or in other words, to 
its conformity or unconformity to the laws or dictates of utility. 

X. Of an action that is conformable to the principle of utility 
one may always say either that it is one that ought to be done, 
or at least that it is not one that ought not to bo done. One 
may say also, that it is right it should be done ; at least that it 
is not wrong it should be done : that it is a right action ; at 
least that it is not a wrong action. When thus interpreted, the 
words ought, and right and wrong, and others of that stamp, 
have a meaning : when otherwise, they have none. 

Poprovethe XI. Has the rectitude of this principle been ever formally 
tbi* pnnoi- Contested ? It should seem that it had. by those who have not 
unnecessary known what they have been meaning. Is it susceptible of any 
mbie!™*** direct proof ? it should seem not : for that which is used to 
prove every thing else, cannot itself be proved: a chain of proofs 
must have their commencement somewhere. To give such proof 
is as impossible as it is needless. 

It baa ael- XII. Not that there is or ever has l)een that human creature 

cver.’asyrt breathing, however stupid or perverse, who has not on many, 
Biatent^ perhaps on most occasions of his life, deferred to i1 . lly the 
puraut natural constitution of the human frame, on most ore asions of 
their lives men in general embrace this principle, without think- 
ing of it ; if not for the ordering of their own actions, yet for 
the trying of their own actioms, as well as of those of other men. 
There have been, at the same time, not many, perhaps, even of 
the most intelligent, who have been dispo.sed to embrace it purely 
and without reserve. There arc cAcn few who have not takcji 
some occasion or other to quarrel with it, cither on account of 
their not rfnderstanding always how to apply it, or on account of 
some prejudice or other which they were afraid to examine into, 
or could not bear to part with. For such is the stjiff that man 
is made of : in principle and in practice, in a right track and in 
a wrong one, the rarest of all human qualities is consistency. 

It can never XIII. Whena man attempts to c.ombat the principle of utility, 

OTtiy"wm^ it is with reasons drawn, without his being aware of it, from 
batM- 
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that very principle itself \ His arguments, if they prove any 
thing, prove not that the principle is mong, but that, according 
to the applications he supposes to be made of it, it is misapplied. 

Is it possible for a man to move the earth ? Yes ; but he must 
first find out another earth to stand upon. 

XIV. To disprove the propriety of it by arguments is im-C w»w ^be 

’ ‘The principle of utility, (I have heard itoaid) is a danp;erous principle: 
it is dangerous on certain occasions to consult it.’ This is as much as to 
huy, urhat ? that it is not consonant to utihty, to consult utility : in short, 
that It IS (lot consulting it, to consult it. 

Addition by the Author, July 1822. 

Not long after the jtulilication of the Fragment on Government, anno 
i77^.iiiuhiil),iii fhe< hanii terof nnall-comprchenHivt andall-eoniinanding 
principle, the pniu ijile of u/i/i/y was broiight to view, one jk rson by n honi 
ohscivation to the iihovc <-ffett was. ma<le x.as Alfxnndir W (ddttburn, at 
that time .\t<onu > or .Sohe itor ( Ji neral, afterwards sm icssively Chief Jus- 
tice of the ( oiiimori Pleas, anil (‘ham ellor of England, under the sutccstivc 
titles of Lord Loui'hlxirougli and Earl of Rosslyn. It was made — not 
indeeil m iiiy htanug. Imt m th« hearing of a jieison h> whom it uas 
almost immediatelv t ommuiiicuted to me. So far from lieing self-eontra- 
iJiL'tory, It Tvas a shrewd anil perfectly true one. Uy that ilistinguislied 
fiimlio/iary, flic slap- of the Gini riiiueiit was thoroughly unclerstooil ; hy 
the ohseuri' inilix idiml, at that time not so uiui h ns siipjiosed to lie so : his 
diaipiisitiims had not Isn-n as yi t npjihed, with any thinir like a c onipri hen- 
sive X lexx, to the ti< 111 of ('oiislitutionul Law, nor therefore to those featuria 
of the English (ioxiTumeiit. hy whu h the gnatesi hiip]uiiess of the ruling 
oni' with or without tluxt of a fnxouml few, are now so jilaiuly seen to l.e 
thi only etiiLs towhiih the courM' of it has at anytime been ilirei fed. The 
/iriHcipfi (1/ M/j/ifvwasaiiai)iM.|)iitixe.at that time imployed — employed by 
me. all it had Is'en by others.to designate that whieii, inn more jierspieuous 
and iristnii lixe manner, may, as ahoxe, Ih‘ ilesnjnuted by the name of the 
(jriali-iit i.ruiaiili. ' This primi]>le (said Widderhurn) is a dan- 

gerous one.' Saying so, he said that whuh, to a lertaiu e,\tent. is strii tly 
true ; a prineiple, whu h lays down, ns the only riijhi and justitiahle end of 
( roveniment, the gn-utest happiness of the greatest number— how can it lie 
ili’nied to la n ilaugeious one t dangerous it unijue.stionably is, to every 
gox eminent whieli has for its artu<d end or objeet, the greaU'.st jiapiancs.s 
of aeerlain out, witli or without the addition of some eomiNiratixely small 
miniKT of others, whuui it is iiiatti r of pleasure or aceoiiiiiuKlation to liiiii 
to admit, each of them, to a share m the eonei rn, on the footing of so 
many junior pnrtm rs. Dunyttoun it therefore really was, to tfie interest — 
the sinister uiten'st — of all those funitionanes, lumsi'lf included, whose 
inten'st it was, to ma\imize delay, vciation. and exjwnse, in judicial and 
other modes nf jinweilure, for the sake of the jirofit, extractible out of the 
e,\{a'n.se. In a ( Jovernment which had for its end in view the greatest 
Imppiiicsa of thegri’atest niimla>r, Ale.vander Wedderlnim might have bisui 
Attorney General and then Chancellor: but he would not liave heeu 
Attorney ( •cniTai wit h £i 5,ixxi a y car, nor Chancellor, xrith a jnierage w ith 
a veto mion all justice, with £2S,<xx> a ja-ar, and with 500 sineeures at hia 
disposal, under the name of Ecelcsiastical Benefices, besides ct cceterae. 
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auRDounting possible ; but, from the causes that have been mentioned, or 
from some confused or partial view of it, a man may happen to 

hftve boCTi a' A j. 

entertained be disposed not to relish it. Where this is the case, if he thinks 

agauut It. settling of his opinions on such a subject worth the trouble, 
let him take the following steps, and at length, perhaps, he may 
come to reconcile himself to it. 

z. Let him settle with himself, whether he would wish to 
discard this principle altogether ; if so, let him consider what it 
is that all his reasonings (in matters of politics especially) can 
amount to 1 

2. If he would, let him settle with himself, whether he would 
judge and act without any principle, or whether there is any 
other he would judge and act by ? 

3. If there be, let him examine and satisfy himself whether 
the principle he thinks he has found is really any separate in- 
telligible principle ; or whether it be not a mere princij)le in 
words, a kind of phrase, which at bottom expresses neither more 
nor less than the mere averment of his own unfounded senti- 
ments ; that is, what in another person he might be apt to call 
caprice ? 

4. If he is inclined to think that his own approbation or dis- 
approbation, annexed to the idea of an act, without any regard 
to its consequences, is a sufficient foundation for him to judge 
and act upon, let him ask himself whether his sentiment is to be 
a standard of right and wrong, with respect to every other man, 
or whether every man’s sentiment has the same privilege of 
being a standard to itself ? 

5. In the first case, let him ask himself whetlier his principle 
is not despotical, and hostile to all the rest of human race ?> 

6. In the second case, whether it is not anarchial, and whether 
at this rate there arc not as many different standards of right 
and wrong as there are men ? and whether oven ^ the same 
man, the same thing, which is right to-day, may not( witliout the 
least change in its nature) be wrong to-morrow ? and whether 
the same thing is not right and wrong in the same place at the 
same time ? and in either case, whether all argument is not at 
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an end % and whether, when two men have said, ‘ I like this,’ 
and ‘ 1 don’t like it,* they can (upon such a principle) have any 
thing more to say ? 

7. If he should have said to himself. No : for that the senti- 
ment which he proposes as a standard must be grounded on 
reflection, let him say on what particulars the reflection is to 
turn ? if on particulars having relation to the utility of the act, 
then let him say whether this is not deserting his own principle, 
and borrowing assistance from that very one in opposition to 
which he sets it up : or if not on those particulars, on what 
other particulars ? 

8. If he should be for compounding the matter, and adopting 
his own principle in part, and the principle of utility in part, let 
him say how far he will adopt it ? 

g. When he has settled w'ith himself where he will stop, then 
let him ask himself how he justifies to himself the adopting it so 
far ? and why he will not adopt it any farther ? 

10. Admitting any other principle than the principle of utility 
to be a right principle, a principle that it is right for a man to 
pursue ; admitting (what is not true) that the word right can 
have a meaning without reference to utility, let him say whether 
there is any such thing as a motive that a man can have to 
pursue the dictates of it : if there is, let him say what that 
motive is, and how it is to be distinguished from those which 
enforce the dictates of utility : if not, then lastly let him say 
what it is this other principle can be good for ^ 



CHAPTER IT. 


OF PRINCIPLES ADVERSE TO THAT OF UTILITY. 

A II other I. If the principle of utility be a right principle to be governed 

by, and that in all cases, it follows from what lias been just 
be wrong, observed, that whatever principle differs from it in any ca.se 
must necessarily be a wrong one. To prove any other principle, 
therefore, to be a wrong one, there needs no more than ju-st to 
show it to be what it is, a principle of which the dictates are in 
some point or other different from those of the principle of 
utility : to sfate it is to confute it. 

Waysin II. A principle may be different from that of utility in two 
principle ways I I. By being constantly opposed to it ; this is the case 

wrong. with a principle which may be termed the principle of aurcti- 

cistii K 2 . By being sometimes ()ppo.Hecl to it, and sometimes 

Ascciiasm. ‘ Ascctic IS a tcrui that ha.>. bccii i>ouictinu's a]ij)licil to .MuitkN. llconicH 
woft'i? trom a (Jrcck word which fiiirailicb ixi rrim . The pnicticcM hv whi( h .Monkb 
Ptiniipies of Bouslit to dLstiiifZui.sh thciviM-Kob from other mt ii were culled tin ir Exer- 
the Monks, cihes. Thc»c exerci.se.s conMaU-d m so many contrnuncei. they had for 
tormenting themsclres. Uy this they thought to irigratiulc thcinsclvcs 
with the lleity. For the Deity, haul they, in a Being of iiilinite Ijeiv'vo- 
lenrc ; now a Being of the most ordinary lK*nevolenee w pleaned to twe 
othurs make thcmselvub as happy as they can: therefore to make onr-elveM 
as unhappy a.s wo can is tlie way to please the Deity. If any hofly asked 
them, what motive they could find fordoing all this? Oh ! said 300 
aro not toHinugine that we are punishing ourselves for nothing ; we know 
very well what we are about. You an* to know, that for every gram of 
jiain it costs us now, we arc to have a hunilrcd grains of pleasure by and 1)3’. 
The ease is, that God lovi’s to see us torment ourselves at present ; indeed 
he has as good as tobi us so. But this is done only to try*us, m order just 
to see how we shoiibl behave : which it is plain he eouki not know, without 
making the exjieriment. Now then, from the satisfaction it gives him to 
see us make ourselves as unhappy as wc can make ourselves iii this present 
life, we have a sure proof of the satisfaction it will give him to see us us 
happy as he can make us in a life to come. 



Principles adverse to that cf Vtiliiy. 9 

not, as it may happen : this is the c^se Tnth another, which may 
be termed the principle of sympaiky and antipathy. 

III. By the principle of asceticism I mean that principle, Pnnpipieor 
which, like the principle of utility, approves or disapproves of 

any action, according to the tendency which it appears to have 
to augment or diminish the happiness of the party whose in- 
terest is in question ; but in an inverse manner : approving of 
actions in as far as they tend to diminish his happiness ; dis- 
approving of them in as far as they tend to augment it. 

IV. It is evident that any one who reprobates any the least Vpartiznnof 
particle of pleasure, as such, from whatever source derived, is of 

pro tanlo a partizan of the principle of asceticism. It is only 
upon that principle, and not from the principle of utility, that 
the most abominable pleasure which the vilest of malefactors 
ever reaped from his crime would be to be reprobated, if it stood 
alone. The case is, that it never docs stand alone ; butisneces- 
sarilv followed by such a quantity of pain (or. what comes to the 
same thing, such a chance for a certain quantity of pain) that 
the pleasure in comparison of it. is as nothing : and this is the 
true and sole, but perfectly sufficient, reason for makiug it a 
ground for punishment. 

V. There arc two classe.s of men of very different complcxion'i, pig^rin- 
by whom the principle of asceticism appears to have been em-m'soi^a* 
braced ; the one a set of moralistb, the other a set of religion- 

ists. 1 lifferent accordingly have bee.n the motives w hich appear or^suL’'**** 
to have recommended it to the notice of these different partie.s. 

Hope, that is the prospect of pleasure, seems to have animated 
the ft»rmer : hope, the aliment of philosophic pride : the hope of 
honftur and reputation at the hands of men. Fear, that is the 
prosjx'ct of i)ain, the latter : fear, the offsj)ring of supferstitious 
fancy : the fear of future punishincnt at the hands of a splen- 
etic and rcvaiigcful Deity. I say in this case fear ; for of the 
invisible future, fear is more powerful than hope. These cir- 
cumstances characterize the two different parties among the 
partizans of the princdplo of asceticism ; the parties and their 
motiv'cs different, the principle the same. 
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It hu been VI. The religious part7, however, appear to have carried it 

ther^ the farther than the philosophical: theyhave actedmore consistently 
and less wisely. The philosophical party have scarcely gone 
farther than to reprobate pleasure : the religious party have fre- 
quently gone so far as to make it a matter of merit and of duty 
to court pain. The philosophical party have hardly gone farther 
than the making pain a matter of indifference. It is no evil, 
they have said ; they have not said, it is a good. They havenot 
so much as reprobated all pleasure in the lump. They have 
discarded only what they have called the gross ; that is, such 
as are organical, or of which the origin is easily traced up to 
such as are organical ; they have even cherished and magnified 
the refined. Yet this, however, not under the name of pleasure : 
to cleanse itself from the sordes of its impure original, it was 
necessary it should change itsname ; the honourable, theglorious, 
the reputable, the becoming, the honestum, the decorum, it was 
to be called ; in short, any thing but plea.sure. 

Tbe phUo. VII. From these two sources have flowed the doctrines from 

^nc^ofit which the sentiments of the bulk of mankind have all along re- 
^u- ceived a tincture of this principle ; some from the philosophical, 
pewmfof* some from the religious, some from both. Men of education 
the reilp^ more frequently from the philosophical, as more suited to the 
elevation of their sentiments : the vulgar more frequently from 
the superstitious, as more suited to the narrowness of their in- 
tellect, undilated by knowledge : and to the abjectiiess of their 
condition, continually open to the attacks of fear. The tinctures, 
however, derived from the two sources, would naturally infer- 
mingle, insomuch that a man would not always know by which 
of them he was most influenced : and they would often serve to 
corroborate and enliven one another. It was this conformity 
that made a kind of alliance between parties of a complexion 
otherwise so dissimilar: and disposed them to uni tqupon various 
occasions against the common enemy, the partizan of the prin- 
ciple of utility, whom they joined in branding with the odious 
name of Epicurean. 
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VIII. The principle of asceticism, however, with whatever The pried- 
warmth it may have been embraced by its partisans as a role of ra%n h^^' 
private conduct, seems not to have been carried to any consider- 2 ^]^^ 
able length, when applied to the business of government. In a ^w *^y 
few instances it has been carried a little way by the philosophical 
party: witness the Spartan regimen. Though then, perhaps, it 
maybe considered as having been a measure of security : and an 
application, though a precipitate and perverse application, of the 
principle of utility. Scarcely in any instances, to any consider- 
able length, by the religious : for the various monastic orders, 
and the societies of the Quakers, Dumplcrs, Moravians, and other 
religionists, have been free societies, whose regimen no man has 
been astricted to without the intervention of his own consent. 
Whatever merit a man may have thought there would be in 
making himself miserable, no such notion seems ever to have 
occurred to any of them, that it may be a merit, much less a 
duty, to make others miserable: although it should seem, that if 
a certain quantity of misery were a thing so desirable, it would 
not matter much whether it were brought by each man upon 
himself, or by one man upon another. It is true, that from the 
same source from whence, among the reiigioni.st&,the attachment 
to the principle of asceticism took its rise, flowed other doctrines 
and practi<‘es, from which misery in abundance was produced in 
one man by the instrumentality of another : witness the holy 
wars, and the persecutions for religion. But the passion for 
producing misery in these cases proceeded upon some special 
ground : the ex<*rcisc of it was confined to persons of particular 
dc.scriptions : they were tormented, not as men. but as heretics 
and infidels. To have inflicted the samomiseries on their fellow- 
believers and fellow-sectaries, would have been as blameable in 
the eyes even of those religionists, as in those of a partisan of 
the principle utility. For a man to give himself a certain 
number of stripes was indeed meritorious: but to give the same 
number of stripes to ajiother man, not consenting, would have 
been a sin. We road of saints, who for the good of their souls, 
and the mortification of their bodies, have voluntarily yielded 
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themaelves a prey to vermin : but though many persona of this 
class have wielded the reins of empire, we read of none who 
have set themselves to work, and made laws on purpose, with a 
view of stocking the body politic with the breed of highwaymen, 
housebreakers, or incendiaries. If at any time they have suffered 
the nation to be preyed upon by swarms of idle pensioners, or 
useless placemen, it has rather been from negligence and im- 
becility, than from any settled plan for oppressing and plundering 
of the people. If at any time they have sapped the sources of 
national wealth, by cramping commerce, and driving the inhabi- 
tants into emigration, it has been with other views, and in pur- 
suit of other ends. If they have declaimed ugainst the pursuit 
of pleasure, and the use of wealth, they have commonly .stopped 
at declamation : they have not, like Lyrurgus, made express 
ordinances for the purpose of banishing the precious nietaLs. If 
they have established idleness by a law, it has been not because 
idleness, the mother of vice and misery, is itself a virtue, but 
because idleness (say they) is the road to holiness. If under the 
notion of fasting, they have joined in the plan of confining their 
subjects to a diet, thought by some to be of the most nouri.shing 
and prolific nature, it ha.H been not for the sake of making them 
tributaries to the nations by whom that <liet was to be suj)plied, 
but for the sake of manifesting their own pow»*r, and exercising 
the obedience of the people. If they have established, or suffered 
to be established, punishments for the breach of celibacy, the}' 
have (lone no more than comply with the petitions of tliose 
deluded rigorists, who, dupes to the ambitious and deep-laid 
policy of their rulers, first laid themselves under that idle obliga- 
tion by a vow. • 

The pnn. IX. The principle of asceticism seems originally to have been 
tlrisul[mu»tho reverie of certain hasty speculators, who having perceived, 
but that of or fancied, that certain pleasures, when reapet^in certain cir- 
uppl^^** cunistances, have, at the long tun, been attended w'ith pains more 
than equivalent to them, took occasion to quarrel with evc'ry 
thing that offered itself under the name of pleasure. Having 
then got thus far, and having forgot the point which they set out 
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from, they pushed on, and went so much further as to thinV it 
meritorious to fall in love with pain. Even this, we see, is at 
bottom but the principle of utility misapplied. 

X. The principle of utility is capable of being consistently it can never 
pursued ; and it is but tautology to say, that the more con- eiitu pur- 
sistently it is pursued, the better it must ever be for human- 

kind. The principle of asceticism never was, nor ever can be, 
consistently pursued by any living creature. Let but one tenth 
part of the inhabitants of this earth pursue it consistently, and 
in a day’s time they will have turned it into a hell. 

XI. Among principles adverse* to that of utilitv, that which Tiie prin- 

ciple of lym- 

’ The following Note was hret ]trinte<l in January 

It ought rather to have been ntyleil, more e\ten<.i\ ely, tho principle of 
eaprtcf Wh« re it apphcH to the choice of actions to be marked out for 
injunction or prohibition, for reward or pumehnicnt, (to stand, in a word, 
as subjects for obligaltmf to be imiioscd.) it may mdeed with jirojruty be 
termed, as in the tost, the princ ijile of sywpo/Ay and unUpathy. But ’this 
ajijiellative does not so will ajijilj to it. when oc< upied in tlie i hoice of the 
(unti which are to sen-e as sources of title with resjicrt to rtghU : where 
the actions prohibited and allowed thf obligations and rights, lieing already 
fi\ed, the only (picstion is, under what circumstances a man is to be m- 
\ csteil with the one or sulijoideil to the othci ’ from w hat incidents occu-iou 
IS to be taken to iii\o»t a man, or to refuse to invest him, with the one, or 
to Bubjei t him to the otherT In this latter case it may more ajijiosiu ly be 
charneteri 7 (il by tho name of the phantariir principle Sympathy and 
antiiiathy are affeitions of the eetutbli faculty But tho choice of htlis 
with resjicct to riglitu, es|)ecuillv with re 8 pi*ct to projiriitary rights, upon 
giounds imconnutcd with utility, has Inen m many insteiicis the work, 
not of the ailoetious but of tin imagination. 

^\ hen. 111 jiistiheation of an article of Bnghsh Common I.aw, calling 
uni Ics to sue Cl ed in i crtuiii cases in jirefereuct to fathers. Lord Coke pro- 
duced a sort of poiiderosil V lu had discocercHl in rights, disqualify int> them 
Irom tw< c nilnig in a straight line, it was not that he lond iiiw It s jw tu ii- 
larly, oi haltd fathers, but because the analogy, siit h as it was, was what 
his luiagmation {iri'seiited him with, insteatl of a reason, and liecause, to a 
judgment unobservant of the standard of utility, oi uuacijuainted with the 
ait of lonsiilting it, when alTeition is out of the way, imtigmation is the 
only guide. 

When I know not what ingenious grammarian invented the jiroposition 
UeJegaiiiH non potest deiigarc, to st>rve as a rule of law, it was not surely 
that ho had any i^tijiathy to delegates of the second order, or that it was 
any pleasure to him to thmk of the rum which, foi want of a manager at 
home, may befal the affairs of a traveller, whom an unforeseen accident 
has deprived of the object of liis choice, it was, that the incongruity, of 
giving the same law to objects so contrasted os ortm and paasiic are, was 
not to bo surmounted, and tbat-otua uhuues, as well as it contrasts, with 
-ore. 
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pathy and at this day seems to have most influence in matters of govern- 
uitorathy. principle of sympathy and an- 

When that inexorable maxim, (of which the dominion is no more to be 
defined, than the date of its birth, or the name of its father, in to be found, ) 
was imported from England for the government of Bengal, and the whole 
fabric of judicature was crushed by the thunders of ex potAfatio justice, it 
was not surely that the prospect of a blameless mamstrs^y perishing in 
prison afforded any enjoyment to the unoffended authors of their misery ,- 
but that the music of the maxim, absorbing the whole imagination, hsul 
drowned the cries of humanity along with the dictates of common sense 
¥vA JustUia, ruat codum, says another maxim, as full of extravagance as 
it is of harmony : Go heaven to wreck — so justice be but done : — and what 
is the ruin of kingdoms, in comparison of the wreck of heaven! 

So again, when the Ihiussian chancellor, inspired with the wisdom of I 
know not what Roman sage, proclaimed in go^ Latin, for the edification 
of German ears, Serritiu gerviiuiis non datur, [Cod. Fred. tom. ii. par. 2. 
liv. 2. tit. X. § 6. p. 308.] it was not that he had conceived any aversion to 
the life-holder who, during the continuance of his term, should wish to 
gratify a neighbour with a right of way or water, or to the neighbour who 
should wish to accept of the indulgence ; but that, to a jurisprudential car, 
-ills -tiUig sound little less melodious than -otus -are. Whether the melody 
of the maxim was the real reason of the rule, is not left 0|ien to dispute ; 
for it is ushered m by the conjunction gum, reason’s appointed harbinger; 
quia servitus servitutu non datur. 

Neither would equal melody have been i>roduoed, nor indeed could 
similar melody have been calira for. in either of these instances, by the 
opposite provision : it is only when they are opjiosed to general rules, and 
not when by their conformity they are absorbed in them, that more specific 
ones can obtain a separate existence. Delegatus potest delegare, and Ser- 
vitvs servitviis datur, provisions already included under the general adop- 
tion of contracts, would have been as unnecessary to the apprehension and 
the memory, as, m comparison of their energetic negatives, they are insipid 
to the ear. 

Were the inquiry diligently made, it would be found that the goddess of 

' Additioaal .^ote bj the Author, Juh 1E22. 

Add, and that the bad ei'ilviii, of Maiiuuiutan and other natite law woe to he put down 
at all event*, to make waj’ for the inapplieable and atill more miwluevoui aveteni of KiiglKb 
Judge-made law, sad, b> the hand of his atM.un>plice Haetiiigv, was to be piit into the pocket 
of Impey — Importer of this Inetrumcnt of eubvcnion, £6,000 a-jear contrary to law, In 
addition to the £S,ooo a->ear lavislied upon him, with the cuftnmary profiuinn, b> the band 
of law.— See the Account of this tranaction In MUFt British India, 

To this Governor a statue is erecting by a vote of Host India Uirecton and rroprietors t 
on it should be Inscribed— Xet It but montp into our jjuchets, no tyranny too jlagitioits 
to be wo/rAipped by us. 

To this statue of the Arcb-mslefsctor should be added, for a companion, that of the long- 
robed accomplice ; the one lodging the hnbe in the hand of the other. The hundred millions 
of plundered and oppressed Hindoos and Mahometans pay for tbs one; a \Vestiiiiiuter 
Hall subscription might pay for the other. 

What they have done for Ireland with her leven millloni of aouls,«lie authorieed denlerc 
and perverters of Justice have done for llindostan with her hundred millions. In this there is 
nothing wonderful. The wonder is— that, uiidsrsuch institutions, men, though in ever such 
small number, ihould be found, whom the view of the injuitlcci which, by BnifUsh Judge- 
made law, they are compelled to commit, and tlie miserlet they are Mins eompellcd to pro- 
duce, deprive of health and rest. Witness tbs Letter of an BiigUsb Hindostan Judge, Sept, t, 
tSig, which lies before me. I will not make so cruel a requIlA for his honesty, as to put his 
name In print : Indeed the House of Commons' DoeuuenU already publlsbed leave little 
need of it. 
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tipathj. By the principle of sympathy and antipathy, 1 mean 
that principle which approves or disapproves of certain actions, 

barmony haa exercised more influence, however latent, over the dispensa* 
tions of Themis, than her most diligent historiographers, or even her most 
passionate panegyrists, seem to have been aware of. Every one knows, 
how, by the ministry of Orpheus, it was she who first collects the sons of 
men beneath the shadow of the sceptre : yet, in the midst of continual 
experience, men seem yet to learn, with what successful diligence she has 
laboured to guide it in its course. Every one knows, that measured num- 
bers were the language of the infancy of law : none seem to have observed, 
with what imperious sway they have governed hermaturer age. In English 
jurisprudence in particular, the connexion betwixt law and music, however 
less -^rccived than in Siiartan legislation, is not perhaps less real nor less 
close. The music of the Office, though not of the same kmd, is not less 
musical in its kind, than the music of the Theatre ; that which hardens the 
heart, than that which softens it : — sostenutos as tong, cadences as sono- 
rous ; and those governed by rules, though not yet promulgated, not less 
determinate. Scorch indictments, pleadings, proceedings in chancery, con- 
veyances 1 whatever trespasses you may find against truth or common sense, 
you will find none against the laws of harmony. The English Liturgy, 
justly as this quality has bc«‘n extolle<l in that sacred office, possesses not 
a greater measure of it, than is commonly to be found m an English Act of 
Parliament. Lignity, siinjdieity, brevity, precision, intelhgibihty, possi- 
bility of bein^ retained or so luuch as apiirehcndcd, every thing yields to 
Harmony. Volumes might Ix' filled, shelves loaded, with the sacrifices 
that are inade to this insatiate [Riwer, Expletives, her ministers in Grecian 
]xxrtry are not less busy, though in different shape and bulk, in Enghsh 
legislation : in the former, they are monosyllables ‘ : in the latter, they are 
whole lines *. 

To return to th<* prtiietfJe of sympathy and atdipalhy : a term preferred 
at first, on account of its iin]iartiahty, to tiie princtple of coprice. The 
choice of an ap{>ellativ(\ in the above rch]x^ctb too narrow, was owing to my 
not having, at tiiat time, extended my views over the civil branch of law, 
any otherwise tliaii as I had found it insejiarablv involved in the penal. 
But when we come to the former branch, we shall see the phantashc prin- 
ci])]e making at least as great a figure there, as the principle of sympathy 
and anitpathy in the latter. 

In the days of lAiril ('oke, the light of utiliU can scarcely be said to have 
as yet shone upon the face of Common Law. If a faint ray of it, under the 
name of the arffumentum ait inconi<enieiUi, is to be found in a hst of about 
twenU-' topics exhibited by that great lawyer as the co-ordinate leaders of 
that l!ll-]ierfect system, the admission, so i'ircuiiistanc>ed, is as sure a proof 
of neglect, as, to the statues of Brutus and Cassius, exclusion was a cause 
of notice. It stands, neitlier in the front, nor in the rear, nor m any post of 
honour ; but b uddled in towards t ho middle, without the smallest mark of 
preference. [Coke, Littleton, ti. a.] Nor is this Latin inronrtnietiff by 
any means the rame tiling with the English one. It stands distinguished 
from misehi^ : and because by the vulgar it is taken for something less 
bad, it is given by the learned as something worse. The law praters a 

I M«i>, Toi, Y«, Kvr, he. 

r And be it furtlier eiiarteiJ by (be authority aforessid, that — I’rovided always, and it 
la hereby Anther enacted and declared that— a.c. he. 
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not on account of their tending to augment the happiness, nor 
yet on account of their tending to diminish the happiness of the 
party whose interest is in question, but merely because a man 
finds himself disposed to approve or disapprove of them : holding 
up that approbation or disapprobation as a sufficient reason for 
itself, and disclaiming the necessity of looking out for any ex- 
trinsic ground. Thus far in the general department of morals : 
and in the particular department of politics, measuring out the 
quantum (as well as determining the ground) of punishment, by 
the degree of the disapprobation. 

Tins is XII. It is manifest, that this is rather a principle in name 
rather the . . . . 

iicRahon of than in reahty ; it is not a positive priiuiple of itself, so much 

all principle. '' . ... . 

than any as a term employed to signifv the negation of all principle. 

thing posi- . , 

tiva What one expects to find in a principle is something that points 

out some external consideration, a.s a means of warranting and 
guiding the internal sentiments of approbation and disapproba- 
tion ; this expectation is hut ill fulfilled by a proposition, which 
does neither more nor less than hold up each of those sentiments 
as a ground and standard for itself. 

Sentiments XIII. In looking ovcr the catalogue of human actions (says 
of ti^pnth"a partizan of this principle) in order to determine which of them 
^pieof anti-^rg jjg marked with the seal of disapprobation, you need hut 
to take counsel of your own feelings : whatever you find in your- 
self a propensity to condemn, is wrong for that very reason. For 
the same reason it is also meet for punishment : in wliat pro- 
portion it is adi'ersc to utility, or whether it be adverse to utilit)' 
at all, is a matter that makes no difference. In that same propor- 
tion also is it meet for punishment ; if you hate much, punish 

mischief to an inconvenience, says an admired maxim, and the mote ad- 
mired, because as nothing is expressed by it, tlie more is supposed to be 
understood. 

!Not that there in any avowed, much less a con.itant opposition, between 
the prescriptions of utility and the operations of the common law: such con- 
stancy we have seen to be too much even for ascetic fervor* [Supra, jiar. x ] 
From time to time instinct would unavoidably betray them into th» iNitbs 
of reason : instinct which, however it may be cramped, can never bo killed 
by education. The cobwebs spun out of the materials brought together by 
‘ the competition of opposite analogies,’ can never have ceased U-ing warjied 
hy the silent attraction of the rational firJnciple: though it should have 
b^n, as the needle is by the magnet, without the privity of consoience. 
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much ; if you hate little, punish little : punish as you hate. If 
you hate not at all, punish not at all : the fine feelings of the 
soul are not to be overborne and tyrannized by the harsh and 
rugged dictates of political utility. 

XIV. The various systems that have been formed concerning The ^tems 
the standard of right and wrong, may all be reduced to the been formed 
principle of sympathy and antipathy. One account may serve 
for all of them. They consist all of them in so many con-^^^^*are^ 
trivances for avoiding the obligation of appealing to any external tothia^n- 
standard, and for prevailing upon the reader to accept of the 
author’s sentiment or opinion as a reason for itself. The phrases 
different, but the principle the same 

' It IS curious onouj;h to observe the variety of inventions men have hit ' mom 
upon, and the variety of phrases they liave brought forward, in order to as 

conceal from the world, and, if iKJssible.from themselves, this very general *•** charactn 
and therefore very pardonable self-suffitienej' » man> pre 

I One man says, he has a thing made on purpose to tell him what is 
right and what is wrong ; and that it is called a moral »enst : and then he , g^nM. 

goes to work at his ease, and says, such a thing is right, and such a thing 
IS wrong — why ? ‘ because my moral sense tells me it is.’ 

2. Another man < omes and alters the phrase . leaving out moral, and = common 
putting in common, in the room of it He then tells you, that his common 
sense teaches him w hat is right and wrong, as surely as the other’s moral 
sense did meaning by common sense, a sense of some kmd or other, which, 
he says, is possessed by all mankind the sense of those, whose sense is not 
the same os the aiithoi's, bemg struck out of the account as not north 
takmg This c ontnvance docs better than the other , for a moral sense, 
being a new thing, n man mav feel about luiii a good while without being 
able to hnd it out but Lominon sense is as old os the creation , and there 
IS no man but would be ashamed to be thought not to have as muc h of it 
as his neighbours It has another great advantage . by appearmg to share 
power, it lessens envy for when a man gets up u{>on this giound, in order 
to anatheiiiatiEe those who differ from hini, it is not by a ate volo atejvbco, 
but by a tKlUta /vbealta. 

3 Another man eomes, and says, that as to a moral sense mdeed, he i under 
cannot find that he has any such thing . that however he has an uiukt- 
atanding, which will do cpiite os well This understanding, he says, is the 
stands^ of right and wrong : it tells him so and so All good and wise 
men understand as be does . if other men's understandings differ m any 
|)omt from his, so much the worse for them ■ it is a sure sign they arc 
either defective or corrupt 

4. Another nAn says, that there is an eternal and immutable Buie of 4 ni>ie ni 
Bight : that that rule of right dictates so and so • and tlien he beams ' 
giving you his sentiments upon any thing that comes uppermost ; and 

these sentiments (you are to take for granted) are so many branches of the 
eternal rule of nght. 

5. Another man, or perhaps the same man (it’s no matter) says, that 

BXMTUAM C 
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XV. It is manifest, tliat the dictates of this principle will 
frequently coincide with those of utility, though perhaps with- 

there are certain practices conformable, and others repugnant, to the 
Fitness of Things ; and then he tells you, at his leisure, what practices are 
conformable and what repugnant just as he happens to like a practice or 
dislike it 

6 A great multitude of people are continually talking of the Lew of 
Nature ; and then they go on giving you their sentiments about what is 
right and what is wrong - and these sentiments, you are to understand, are 
so many chapters and sections of the Law of Nature 

7. Instead of the phrase. Law of Nature, you have sometimes. Law 

keii9on''R<Kht of Reasou, Right Reason, Natural Justice, Natural Equity, Good Ordci 
Nttuni' Any of them wiU do equally uell Thui latter is most used in polities. 

three last are much inon tolerable than the others, because they do 
tqmi}, Good not very explicitly claim to be any thing more than phrases they insist 
but feebly upon the being looked upon as so many positise standards of 
themselves, and seem content to be taken, upon occasion, for phrases ex- 
pressive of the conformity of the thing in question to the juoper staiiclard, 
whatevei that may be On most oc casions, however, it will lie better to 
say utUiti/ uhltty is clearer, as referring nioie expluitly to jiain and 
pleasure 

s Truth 8. We have one philosopher, who sais, there is no haim 111 .kii> thing 111 

the world but m telling a lie and that if, for e xainjile, \ on were to murder 
your own father, this would onlv be a particular way of saving, lie was not 
y our father Of cournc, when this philosophe r sees any thing that he does 
not like, he says, it is a iiarticular way of tedling a lit It m saying, that 
the act ought to be done, or may be done , when, %n truth, it ought not to bo 
done. 

9 Doctrine of 9 The fairc st aud opimcst of them all Is that sort of Ilian who s|ieaks out, 
Unction and says, I am of the number of the Elect now ( lod himself lakes t aie to 
inform the Elect what is right anti that with so goexl t (Tee t, and let them 
strive ever so, thty cannot help not only knowing it but piaetisiiig it If 
therefore a man wants to know what is light and what is wrong, he has 
nothmg to do but to come to me 

Repuipimcy to •** upon the jirinciple of Rnti|>athy that sue h and sut h at ts are often 
Xature. reprobated on the score of their lieing unnatural the pra< tii c of exposing 
children, established among the Greeks and Romans, was an unnatural 
practice. Unnatural, when it means any thing, means unfrequent and 
there it means something , although nothing to the jnesriit purpose But 
hc*re it means no such thing for the frequency of sue h ac ts is perhaps the 
great complaint It therefore means nothing ; nothing, I mean, which 
there is in the act itself All it can serve to express is, the disposuion of 
the person who is talking of it the disposition he is m to be angry at the 
thoughts of It Does it merit his anger’ Very likely it may but whether 
it does or no is a question, which, to be answered rightly, can only bo 
answered upon the pnnciple of utility. 

Unnatuial, is as good a word as moral sense, or comUiou sense ; and 
would be as good a foundation for a system. Buch an act is unnatural ; 
that IS, repugnant to nature • for I do not like to practise it . and, conse- 
quently, (10 not practise it. It is therefore repugnant to what ought to be 
the nature of every body else. 

they The muchief common to all these ways of thinking and arguing (which. 


This prin- 
ciple will 
frequently 


6 Law of 
Nature 
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out intending any such thing. Probably more frequently than ^ 

not : and hence it is that the business of penal justice is carried utmty. 

in truth, as we have seen, are but one and the same method, couched in 
different forms of words) is their serving as a cloke, and pretence, and ali* 
inent, to despoti'ini : if not a despotism in practice, a despotism however 
in disposition ; which is but too apt, when pretence and power offer, to 
show itself in (iracticc. The consequenee is, that with intentions very 
commonly of the purest kind, a man tiecomes a torment either to himself 
or his fellow-rreatureK. If he be of the melancholy cast, he sits in silent 
grief, bewailing their blindness and depravity : if of the irascible, he de- 
claims with fury and virulence against all who differ from him ; blowing up 
the coals of fanaticism, and branding with the charge of comiption and in- 
sincerity, every man who does nut think, or profess to think, as he does. 

If sulIi a man happens to possess the advantages of style, his book 
may do a considerable deal of mischief before the nothingness of it is 
understood. 

These piinciples, if such they can be called, it is more frequent to see 
apjilied to morals than to (lohtics ; but their influence extends itself to 
both. In ]iolitics, as well as morals, a man will be at least equally glad of 
a pretence for deciding any question in the manner that best pleases him, 
without the trouble of inqiiir^i . If a man is an infallible judge of what is 
right anti wrong in the actions of private intlivitluals, why not m the 
measures to be observed by public men in the direction of those action.s? 
accordingly (not to mention other cliimeras) I have more than once known 
the jiretended law of nature set up in legislative debates, in opjiosition to 
argiiment.s derived from the principle of utility. 

* But IS it never, then, from any otherconsideratioiis than thoseof utility, uheoier utility 
that we derive our notions of right and wrong ? ’ I do not know: I do iJ,i“poiu.lpf 
not caiv Whether a moral sentiment can be onginallv conceived from any sn re- 

oiher source than a view of utility, is one question: whether upon exam- b»»tnr. "..a 
ination and reflection it can, in ]ioint of fact, be actually persisted in and 
justified on any other ground, by a person reflecting within himself, is 
another ; whether in point of right it can properly be justified on any other 
ground, by a person addressing himself to the eommumty. is a third. The 
two first arc questions of sjieculation ; it matters not, comparatively 
speaking, how they aic decided. The last is a ipiestion of practice : the 
decision of it is of as much importance lus that of any can lie. 

“ 1 feel in myself,’ (say j'ou) ‘a disjiosition to approve of such or such an 
attion in a moral now : but this is nut oaing to any nolions I ha\ e of its 
iHung a useful one to the community. I do not pretend to know whether 
It be an useful one or not . it may be, for aught I know, a mischievous 
one.' ‘ But is it then,’ (say I) ' a miscluevoiui one? examine ; and if you 
can make yourself simsible that it is so, then, if duty means any thing, that 
is, moral duty, it is your duty at least to abstain from it : and more than 
that, if it is what lies lu your power, and can be done without too great a 
sacrifice, to en^Jeavour to jirevent it. It is not your cherishing the notion 
of it in your bosom, and giving it the name of virtue, that will e.veiise 
you.’ 

‘I feel in myself,’ (say, you again) 'a disjiositioii to detest such or such an 
action in a moral view ; but tnis is not owing to any notions 1 have of its 
being a mischievous one to Uie community. I do not pretend to know 
wheuier it be a mischievous one or not : it may be not a mischievous one : 

C 2 
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on upon that tolerable sort of footing upon which we see it car- 
ried on in common at this day. For what more natural or more 
general ground of hatred to a practice can there be, than the 
mischievousness of such practice ^ What all men are exposed 
to sufler bv, all men will be disposed to hate. It is far yet, 
however, from being a constant ground : for when a man suffers, 
it is not always that he knows what it is he suffers by. A man 
may suffer grievously, for instance, by a new tax, without being 
able to trace up the cause of his sufferings to the injustice of 
some neighbour, who has eluded the payment of an old one. 
op!e f8"mo8t principle of sympathy and antipathy is most apt to 

anttoerronerr on the side of severity. It is for appl\dng pujiishment in 

the side of i,- i j i,- i i 

seventy, many cases which deserve none : in many cases whicli deserve 

some, it is for appljnng more than they deserve. There is no 
incident imaginable, be it ever so trivial, and so remote from 
mischief, from which this principle may not e.\tract a ground 
of punishment. Any difference in taste : any difference in 
opinion ; upon one subject as well as upon another. No dis- 
agreement so trifling which perseverance and altercation will 
not render serious. Each becomes in the other’s eyes an enemy, 
and, if laws permit, a criminal This is one of the circum- 


it may be, for aught I know, an useful one.’ — ‘ May it indeed,’ (sa^’ I) ‘an 
useful one? but let me tell you then, that unless duty, and right and wrong, 
be just what you please to make them, if it really he not a mischievous one, 
and any tiody has a mind to do it, it is no duty of yours, but, on the con- 
trary, it would be very wrong in you, to take ujion you to prevent him : 
detest it within yourself as raueh as you please ; that may be a very gootl 
reason (unless it be also a useful one) for your not doing it yourself; but if 
you go about, by word or deed, to do any thing to hinder him, or make him 
suffer for it, it is you, and not he, that have done wrong; is not your 
setting yourself to blame his conduct, or branding it with the name of vice, 
that will make him culjiable, or you blameJewi. Therefore, if you ean/iiakc 
yourself content that he shall be of one mind, and you of another, about 
that matter, and so continue, it is well ; but if nothing will mTve you, 
but that you and he must needs be of the same mind. I’ll tell you what 
you have to do : it is for you to get the better of your antijiathy, not for 
him to truckle to it.’ 

> King James the First of England had oonceiveel a violent aiiti(iathy 
against Afians : two of whom he burnt '. This gratification he jirocuren 
himself without much difficulty : the notions of the times were favourabie 
to it. He wrote a furious book against Voistius, for being what was called 


I Huum'i Hut. vou 6. 
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Btances by which the human race is distinguished (not much 
indeed to its advantage) from the brute creation. 

XVII. It is not, however, by any means unexampled for this But wra, in 
principle to err on the side of lenity. A near and perceptible sSuSms, ou 
mischief moves antipathy. A remote and imperceptible mis- 
chief, though not lees real, has no effect. Instances in proof of 
this Mril] occur in numbers in the course of the work It would 
be breaking in upon the order of it to give them here. 

XVIII. It may be wondered, perhaps, that in all this while Thetheo- 
no mention has been made of the theological principle ; meaning 
that principle which professes to recur for the standard of right 
and wrong to the will of God. But the case is, this is not in'*'"**’ 
fact a distinct principle. It is never any thing more or less than 
one or other of the three before-mentioned principles presenting 
itself under another shape. The will of God here meant cannot 
be his revealed will, as contained in the sacred writings : for 
that is a system which nobody ever thinks of recurring to at this 
time of day, for the details of political administration : and even 
before it can bo applied to the details of private conduct, it is 

an Ariiiinian : fur VorstiuR was at a distance He also wrote a furious 
hook, (ailed ‘A Counterblast to Tobacco,’ against the use of that drug, 
wiiuh Sir Walter Raleigh had then lately intiodui ed. Had the notions of 
the linus co-0(ierated with him, he would hate burnt the Anabaptist and 
the smoker of tobaeco in the same hre However lie had the sati-sfaction 
of )>utting Raleigh to death afterwords, though for another enme. 

Disputes concern me the comparative cvccllencc of French and Italian 
music have occasionca very serious bickerings at Paris.. One of the parties 
would not have been sorry {saj s Mr. D’Alembert * ) to hate brought govern- 
ment into the (luarrel. Pretences were sought after and urged. Long 
before that, a dispute of like uature.and of at least equal ti at mth, had keen 
kindled at London upon the coin)>aratit'e merits of tvio coinposeis at 
London; where riots bet ween theapprotersanddisappi overs of a new jilay 
an>, ftt this day, not iinfrequcnt. The ground of quarrtl between the Big- 
endians and the Litllc-ciidians iii the fable, was not mom fritolous than 
many an one whuh has laid empires desolate. In Russia, it is said, there 
was a time when some thousands of iiersons lost their liv es in a quarrel, in 
whi( h the government had taken part, about the number of fingers to be 
used in uiakinf the sign of the cross. This was in days of yore : the 
ministers of Oitlicnno II. are better mstmeUd* than to take any othu 
]>art in such disputes, tlian that of preventing the jiarties eoncerued Ir^f, 
doing one another a mischief. 

' &‘e eh. xvi. [Division], ^>ar. 42, 44. 

1 Melniigi!* I^aal lur la Liberti! dc la Muiuquc. ' Instmot, art, 474, 47s, s-r"' 
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universally allowed, by the most eminent divines of all persua- 
sions, to stand in need of pretty ample interpretations ; else to 
what use arc the works of those divines ? And for the guidance 
of these interpretations, it is also allowed, that some other stan- 
dard must be assumed. The will then which is meant on this 
occasion, is that which may be called the presumptive will : that 
is to say. that which is presumed to be his will on account of 
the conformity of its dictates to those of some other principle. 
What then may be this other principle ? it must be one or other 
of the three mentioned above : for there cannot, as we have 
seen, be any more. It is plain, therefore, that, setting revelation 
out of the question, no light can ever be thrown upon the 
standard of right and wrong, by any thing that can be said upon 
the question, what is God’s will. We may be perfectly sure, 
indeed, that whatever is right is conformable to the will of God : 
but so far is that from answering the purpose of showing us 
what is right, that it is necessary to know first whether u thing 
is right, in order to know from thence whether it be conformable 
to the will of God 

Ant^thy, XIX. There are tw’o things which are very apt to be con- 
tiona It die- founded, but w’hich it imports us carefully to distinguish : — the 
sonirh^ig motive or cause, which, by operating on the mind of an indi- 
sSr a* right vidual, is productive of any act: and the ground or reason which 


1 lie iiriiKipie ‘ The principle of theology refers every thing to (iod’s pleasure. But 
how rSiEfwe what is Gocl’s pleasure? God does not, he confessedly does not now, either 
ShS-'ofthe” speak or write to US. How then arc we to know what is his pleasure? By 
othlr thrM observing what is our own pleasure, and pronouncing it to he his. Accord- 
printipiM. ingly.what is called the pleasure of God, is and must neci-ssarily be (revela- 
tion apart) neither more nor less than the good jileu-surc of the person, 
whoever he lie, who is pronouncing what he believes, or jirctends, be 
God’s pleasure. How know you it to be God’s pleasure that such or such 
an act should be abstained from? whence come you even to siipjioHe as 
much ? ‘ Because the engaging in it would, I imagine, he prejudicial upon 
the whole to the happiness of mankind ; ’ says the partizan of the principle 
of utility : ‘ Because the commission of it is attimded wjth a jyoss and 
sensual, or at least with a trihing and transient satisfaction ; ’ says the par 
tizan of the principle of asceticism : ‘ Because 1 detest the thoughts of it ; 
and I cannot, neither ought I to be called upon to tell why ; ’ sa^ he who 
proceeds upon the principle of antipathy. In the words ot one or other of 
these must that person necessarily answer (revelation apart) who professes 
to fake for his standard the will of God. 
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warrants a legislator, or other by-stander, in regarding that act groimd 
with an eye of approbation. When the act happens, in the par- 
ticular instance in question, to be productive of effects which we 
approve of, much more if we happen to observe that the same 
motive may frequently be productive, in other instances, of the 
like effects, we are apt to transfer our approbation to the motive 
itself, and to assume, as the just ground for the approbation we 
bestow on the act, the circumstance of its originating from that 
motive. It is in this way that the sentiment of antipathy has 
often been considered as a just ground of action. Antipathy, for 
instance, in such or such a case, is the cause of an action which 
is attended with good effects : but this does not make it a right 
ground of action in that case, any more than in any other. Still 
farther. Not only the effects are good, but the agent secs before- 
hand that they will be so. This may make the action indeed a 
perfectly right action . but it does not make antipathy a right 
ground of action. For the same sentiment of antipathy, if im- 
plicitly deferred to, may bo, and very frequently is, productive of 
the very worst effects. Antipathy, therefore, can never be a 
right ground of action. No more, therefore, can resentment, 
which, as will be seen more particularly hereafter, is but a modi- 
fication of antipathy. The oidy right ground of action, that can 
po.<5sibly subsist, is, after all, the consideration of utility, which, 
if it is a right principle of action, and of approbation, in any one 
case, is so in every other. Other principles in abundance, that 
is, other motives, may be the reasons why such and such an act 
has been done : that is, the reasons or causes of its being done : 
but it is this alone that can be the reason why it might or ought 
to have beer done, .\ntipathy or resentment requires always 
to be regulated, to prevent its doing mischief : to be regulated 
by what ? always by the principle of utility. The principle 
of utility nejjther requires nor admits of any other regulator 
than itself. 



CHAPTER III. 


OP THE POUR SANCTIONS OB SOURCES OF PAIN AND PLEASURE. 

Connexion I. It has been shown that the happiness of the individuals, of 
ofthia . . , , , ... 11- 

chapterwith whom a community is composed. that is their pleasures and their 

cedm^ security, is the end and the sole end which the legislator ought 

to have in view : the sole standard, in conformity to which each 

individual ought, as far as depends upon the legislator, to he 

made to fashion his behaviour. But whether it be this or any 

thing else that is to be done, there is nothing by which a man 

can ultimately be made to do it, but cither pain or pleasure. 

Having taken a general view of these two grand objects (I’lz. 

pleasure, and what comes to the same thing, immunity from 

pain) in the character of final causes ; it will be ncces.sary to 

take a view of pleasure and pain itself, in the character of 

efficient causes or means. 

Pour lane- II. There are four distinguishable sources from which plea- 
*0^8 of surfijjod pain are in use to flow : considered separately, they 
may be termed the the political, the moral, and the re* 

Ugious ; and inasmuch as the pleasures and pains belonging to 
each of them are capable of giving a binding force to any law 
or rule of conduct, they may all of them be termed sam^iaiu K 

’ Sanctio, in Latin, wan used to signify the ad of binding, and, by a 
common grammatical transition, any thing whrh eervai to bind a man : to 
wit, to the observance of such or such a mode of conduet. Aceording to a 
Latin grammarian', the import of theword is derived byratircrafardetched 
proeess (such as those commonly are, and in a great measure indeed must 
lie, by whieh intelleetual ideas are derived from sensible ones) from the 
word sanguis, blood ; because, among the Komans, with a view to inculcate 
into the people a persuasion that such or such a mode of conduct would be 

* Henltu. Hce Ainiworth’i Ulit. ad vrrbum Sanetui, 
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III. If it be in the present life, and from the ordinary 

of nature, not purposely modified by the interposition of the sanction, 
will of any human being, nor by any extraordinary interposition 
of any superior invisible being, that the pleasure or the pain 
takes place or is expected, it may be said to issue from or to 
belong to the ’physical sanUion. 

IV. If at the hands of a particular person or set of persons 
the community, who under names correspondent to that of 
judge, are chosen for the particular purpose of dispensing it, 
according to the will of the sovereign or supreme ruling power 
in the state, it may bo said to issue from the political sanction, 

V. If at the hands of such chance persons in the community, s- The momi 

■ 1 !■ 1 • ‘ ocpopul'ir. 

as the party in question may happen in the course of his hfe to 
have concerns with, according to each man’s spontaneous dispo- 
sition, and not according to any settled or concerted rule, it may 
be said to issue from the moral or popular sanction \ 

VI. If from the immediate hand of a superior imnsible being,*. Tjie 
either in the present life, or in a future, it may be said to issue 
from the religious SHnction. 

VII. Pleasures or pains which may be expected to issue from The pi«- 

the physical, political, or moral sanctions, must all of them be w^ch 

expected to be experienced, if ever, in the present life : those there^igious 

which may be expected to issue from the religious sanction, may ma^ 

be expected to be experienced either in the 'present life or in apre»ntiffe 
. , orafUtuNL 

future. 


rcl'gious. 


rendered obligatory upon a man by the force of what I call the rclipious 
sanction (that u, that he would be made to suffer by the extraordmary 
interpo.sitioD of some sujxTior being, if he failed to obserre the mode of 
conduct in question) certain ceremonies were contrived by the priests: 
in the course of which ceremonies tho blood of victims wa.>« made use of. 

A tianrtioii then is a source of obligatory powers or mottles : that is, of 
jMtns and pleasures ; which, according as they are connected with such or 
such modes of conduct, operate, and are indeed the only things which can 
o)icratc, an motives. Kee Chap. x. IMotives]. 

‘ Better termed popular, os mure dm'ctly indicative of its constituent 
cause ; oa lihowiso of itsrclatiou to the more common pliiasc puMicopinton, 
in Freneli opinion pMiqm, the name there given to that tutelary (mwer, 
of which of latt> so much is said, and by whieb so mueli is done. The latte r 
apiiellation is however unhappy and ines}ires8ive; since if opinion is mate- 
rial, it is only in virtue of the influenee it exercises over action, through 
the medium of the affections and the will. 
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TliosewMch VIII. Those which can be experienced in the present life, 
life, can of course be no others than such as human nature in the 
soever course of the present life is susceptible of ; and from each of 
these sources may flow all the pleasures or pains of which, in 
Sraim-**"* the course of the present life, human nature is susceptible. With 
sten^of these then (with which alone we have in this place 

production. Concern) those of them which belong to any one of those 
sanctions, differ not ultimately in kind from those which belong 
to any one of the other three : the only difference there is among 
themlies in the circumstances that accompany their production. 
A suffering which befalls a man in the natural and spontaneous 
course of things, shall be styled, for instance, a calamity; in 
which case, if it be supposed to befall him through any impru- 
dence of his, it may be styled a punishment issuing from the 
physical sanction. Now this same suffering, if inflicted by the 
law, will be what is commonly called a yunishntknt ; if incurred 
for want of any friendly assistance, which the misconduct, or 
suppo-sed misconduct, of the suflierer has occasioned to be with* 
holden,apunishment issuing from the moral sanction; if through 
the immediate interposition of aparticular providence, a punish- 
ment issuing from the religious sanction. 

EiaiupJe IX. A man’s good.s, or his person, are consunieil by fire. If 
this happened to him by what is culled an accident, it was a 
calamity ; if by reason of his owm imprudence (for instance, from 
his neglecting to put his candle out) it may be styled a puni.sh- 
ment of the physical sanction : if it happened to him by the 
sentence of the political magistrate, a puni.shinent belonging to 
the political sanction ; that is, what is commonly called a punish- 
nveut ■. it tor want ot any assistance winch, his neighbour with- 
held from him out of some dislike to his moral character, a 
punishment of the moral sanction : if bv an immediate act of 
(io$ 
him, 

of such displeasure, a punishment of the rdigiom sanction h 

‘ A Huffering concyired to befall a man by the immediaUi wt of tvod m 
above, u oftcn.for abortness’ sake, lalfcU tijvdgtmnt; itiKU-ad of saying, a 


« displeasure, man! festedon account of some sj«^ommi< Uvlby 

or through any distraction of mind, occasioned bv the dread 
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X. As to such of the pleasures and pains belonging to thexiiosewhioh 
religious sanction, as regard a future life, of what kind these 

may be we cannot know. These lie not open to our observation. speciflc»lijr 
During the present life thcyare matter only of expectation: and, 
whether that expectation be derived from natural or revealed 
religion, the particular kind of pleasure or pain, if it be different 
from all those which lie open to out observation, is what we can 
have no idea of. The best ideas we can obtain of such pains and 
pleasures are altogether unliquidated in point of quality. In 
what other respects our ideas of them may be liquidated will be 
considered in another place ^ 

XI. Of these four sanctions the physicalis altogether, we may Thephystaai 
observe, the ground- work of the political and the moral : so is included m 
it also of the religious, in as far as the latter bears relation to other three, 
the present life. It is included in each of those other three. 

This may operate in any case, (that is, any of the pains or plea- 
sures belonging to it may operate) independently of them ; none 
of them can operate but by means of this. In a word, the powers 
of nature may operate of themselves; but neither the magistrate, 
nor men at large, can operate, nor is God in the case in ques- 
tion supposed to operate, but through the powers of nature. 

XII. For these four objects, which in their nature have so Use of this 
much in common, it seemed of use to find a common name. 

It seemed of use, in the first place, for the eouvcnience 
of giving a name to certain pleasures and pains, for which 
a name equally characteristic could hardly otherwise have been 
found; in the second place, for the sake of holding up the effi- 
cacy of certain moral forces, the influence of which is apt not 
to bo sufficiently atteuvled to. Does the political sanction exert 
an inftuenco over the conduct oi manldnd \ The moral, the 
re/jgi'ous sanctions do so too. In everj' inch of Ida career arc 
the operatiopg of the political magistrate liable to be aided or 
impeded by these two foreign powers : who, one or other of 

Bugcring inflicted on him in consequence of a special judgment formed.and 
resolution thereupon taken, by the Deity, 

* See ch. xiii. [Coses unmeet] par. 2 . note. 



a8 ()f the Four Sanciione or Sourcet of Patn and Pleasure. 

them, or both, are sure to be either his rivals or his allies. Does 
it happen to him to leave them out in his calculations ? he will 
be sure almost to find himself mistaken in the result. Of all 
this we shall find abundant proofs in the sequel of this work. 
It behoves him, therefore, to have them continually before his 
eyes ; and that under such a name as exhibits the relation they 
bear to his own purposes and designs. 



CHAPTER IV, 


VALUE OF A LOT OF PLEASURE OR PAIN, HOW TO 
BE MEASURED. 


I. Pleasures then, and the avoidance of pains, are the ends Useofthi* 
which the legislator has in view : it behoves him therefore 
understand their value. Pleasures and pains are the instruments 
he has to work with : it behoves him therefore to understand 


their force, which is again, in other words, their value. 

IT. To a person considered hy himself, the value of a pleasure Cirenm- 
or pain considered by itself, will be greater or less, according to taken into 
the four following circumstances ^ ; mestimat- 

1. Its intensity. IXeofa 

Z. Itn duration. 

j. Its certainty or uncertainty. reference to 

4. Its jirnpinquity or remoteness. pMwmI’and 

III. These are the circumstances wliich are to be considered **®**^’ 
in estimating a pleasure or a pain considered each of them bjsid^as 
itself. But when the value of any pleasure or pain is considered 
for the purpose of estimating the tendency of any act by which 
it is produced, there are two other circumstances to be taken 
into the account ; these are. 


• These lircumstaiicos have since been denominated deminta or dimen- 
sions ml value in a plcaaiire or a pain. 

Not long after the publication of the Unit edition, the following memo* 
riter versos wen* framed, in the view of lodging more e£FectuBlly, in the 
memory, tht'se }>ointH, on which the whole fabric of morals and legislation 
may be seen to rest. 

Intense, long, ccrUiin, speedy, fruit' id, pure — 

Huch marks m pleasures and in pains endure. 

Ruvh pleasures seek if pnvede w thy end : 

If it be public, wide let them t-Hcnd. 

Such pains avoid, whichever be thy view : 

If paiiu must come, let them ejctena to few. 
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5. Its fe-cundity, or the chance it has of being followed by 
sensations of the same kind : that is, pleasures, if it be a plea- 
sure : pains, if it be a pain. 

6. Its 'purity, or the chance it has of not being followed by 
sensations of the opposite kind : that is, painB,if it be a pleasure : 
pleasures, if it be a pain. 

These two last, however, are in strictness scarcely to be deemed 
properties of the pleasure or the pain itself; they are not, there- 
fore, in strictness to be taken into the account of the value of 
that pleasure or that pain. They ate in strictness to be deemed 
properties only of the act, or other event, by which such plea- 
sure or pain has been produced ; and accordingly are only to be 
taken into the account of the tendency of such act or such event. 

• To a number of persons, with reference to each of whom 
nderedwith ^ • ■ , • , 

reference to the value of a pleasure or a pain is consulered, it will be greater 
anomberof / ^ • l • 

perilous, or less, according to seven circumstances : to wit, the six pre- 
ceding ones ; rir. 

I. Its intensity. 

Z. Its duration. 


3. Its certainty or uncertainty. 

4. Its propinquity or remiHeness. 

5. Its fecundity. 

6. Its purity. 

And one other ; to wit : 

7. Its extent ; that is, the number of persons to whom it 

extends ; or (in other words) who are affected by it. 

Prooeufor V. To take an exact account then of the general tendency of 
estimatiiiK , , • 1 1 • r j* t 

the ten- any act. by which the inter&st.s of a community are affected, 
act cr event, proceed as follows. Begin with any one person of those ivhose 
interests seem most immediately to be affected by it ; and take 
an account, 

1. Of the value of each distinguishable pfeasur^ which appears 
to be produced by it in the frst instance. 

2. Of the value of each pain wliich appears to be produced by 
it in the frst instance. 

3. Of the value of each pleasure which appears to be produced 
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by it a/fer the first. This constitutes the/ecundity oi the first 
pleasure and the impurity of the first pain. 

4. Of the value of each pain which appears to be produced 
by it after the first. This constitutes the fecundity of the first 
pain, and the impurity of the first pleasure. 

5. Sum up all the values of all the pleasures on the one side, 
and those of all the pains on the other. The balance, if it be on 
the side of pleasure, will give the good tendency of the act upon 
the whole, with respect to the interests of thatindfi'tduo? person ; 
if on the side of pain, the bad tendency of it upon the whole. 

6. Take an account of the number of persona whose interests 
appear to be concerned ; and repeat the above process with re- 
spect to each. Sum up the numbers expressive of the degrees 
of good tendency, which the act has, with resi)cet to each indi- 
vidual, ill regard to whom the tendency of it is good upon the 
whole ; do this again with respect to each indindual, in regard 
to whom the tendency of it is go(d upon the whole : do this 
again with respect to each individual, in regard to whom the 
tendency of it is had upon the v\hole. Take the balance: which, 
if on the side of pleasure, will give the general good tendency of 
the act, with respect to the total number or community of indi- 
vitluals concerned ; if outlie side of paimthe pjciieTaXeciltendency, 
with respect to the same community. 

VI, It is not to be expected that thisprooess should be .strictly Dseoftho 
pursued previously to every moral judgment, or to every legis- 
lativc or judicial operation. It may, however, be always kept 

in view' : and as near as the process actually pnrsueil on these 
occasions approaches to it, so near will such process approach 
to tljo character of an exact one. 

VII. The same process is alike applicable to pleasure and The same 
pain, in whatever shape they appear : and by whatever denom- piiaiiiie^to 
ination they are distinguished : to pleasure, whether it be called evil, pwfit 
good (which is properly the cause or instrument of pleasure) or chief, and all 
profit (which is distant pleasure, or the cause or instrument of fieations of 
distant pleasure,) or convenience, or advantage, benefit, emofu- ^tS**™***** 
mrd, happiness, and so forth ; to pain, whether it be called evil, 
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(which corresponds to good) or miechief, or inconvenience, or 
disadvantage, or loss, or unhappiness, and so forth. 

cknifomity VIII. Nor is this a novel and unwarranted, any more than it 

of men a , , 

is a useless theory. In all this there is nothing but what the 
' practice of mankind, wheresoever they have a clear view of their 
own interest, is perfectly conformable to. An article of property, 
an estate in land, for instance, is valuable, on what account ? 
On account of the pleasures of all kinds which it enables a man 
to produce, and what comes to the same thing the pains of all 
kinds which it enables him to avert. But the value of such an 
article of property is universally understood to rise or fall ac- 
cording to the length or shortness of the time which a man has 
in it : the certainty or uncertainty of its coming into possession : 
and the nearness or remoteness of the time at which, if at all, it 
is to come into possession. As to the intensity of the pleasures 
which a man may derive from it, this is never thought of, be- 
cause it depends upon the use which each particular person may 
come to make of it ; which cannot be estimated till the par- 
ticular pleasures he may come to derive from it, or the particular 
pains he may come to exclude by means of it, are brought to 
view. For the same reason, neither does he think of the fe- 
cundity or purity of those pleasures. 

Thus much for pleasure and pain, happiness and unhappiness, 
in general. We come now to consider the several particular 
kinds of pain and pleasure. 



CHAPTER V. 


PLEASURES AND PAINS, THEIR KINDS. 

I. Having represented what belongs to all sorts of pleasures Figures 
and pains alike, we come now to exhibit, each by itself, the ««! eitJier 

, T. • ^ , >• Simple: 

several sorts of pains and pleasures. Fains and pleasures may or. i. Com- 
be called by one general word, interesting perceptions. Interest- 
ing perceptions are either simple or complex. The simple ones 
are those which cannot any one of them be resolved into more ; 
complex are those which are resolvable into divers simple 
ones. A complex interesting perception may accordingly be 
composed cither, i. Of pleasures alone : 2. Of pains alone ; 
or, 3. Of a pleasure or pleasures, and a pain or pains to- 
gether. What determines a lot of pleasure, for example, to be 
regarded as one complex pleasure, rather than as divers simple 
ones, is the nature of the exciting cause. Whatever pleasures 
are excited all at once by the action of the same cause, are apt 
to be looked upon as constituting all together but one pleasure. 

II. The several simple pleasures of which human nature is The simple 
susceptible, seem to be as follows : l. The pleasures of sense, enumerated 
2. The pleasures of wealth. 3. The pleasures of skill. 4. The 
pleasures of amity. 5. The pleasures of a good name. 6. The 
pleasures of power. 7. The pleasures of piety. 8. The pleasures 

of benevolence. 9. The pleasures of malevolence. 10. The plea- 
sures of memory, zi. The pleasures of imagination. 12. The 
pleasures of expectation. 13. The pleasures dependent on asso- 
ciation. 14. The pleasures of relief. 

III. The several simple pains seem to be as follows ;.i. The Thenimpie 
pains of privation. 2. The pains of the senses. 3. The pains of enumented. 

BBNTHAIt p 
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awkwardness. 4. The pains of enmity. 5. The pains of an ill 
name. 6 The pains of piety. 7. The pains of benevolence. 
8. The pains of malevolence. 9. The pains of the memory. 
10. The pains of the imagination ii. The pains of expectation. 
12. The pains dependent on association \ 

Pleasures of IV. I. The pleasures of sense seem to be as follows ' l. The 
merated pleasures of the taste or palate ; including whatever pleasures 
are experienced in satisfying the appetites of hunger and thirst. 
2. The pleasure of intoxication. 3. The pleasures of the organ 
of smelling. 4. The pleasures of the touch. 5. The simple 
pleasures of the ear , independent of association. 6. The simple 
pleasures of the eye ; independent of association. 7. The plea- 
sure of the sexual sense 8. The pleasure of health or, the 
internal pleasureable fcehng or flow of spirits (as it is called,) 
which accompanies a state of full health and vigour , especially 
at times of moderatebodily exertion. 9 The pleasures of novelty: 
or, the pleasures derived from the gratification of the appetite 
of curiosity, by the application of new objects to any of the 
senses 


PieMurea of V. 2 . By the pleasures of wealth may be meant those plea- 
whichare sures which a man is apt to denve from the consciousness oi 
auiuuntioii possessing any article or articles which stand in the list of in- 
struments of enjoyment or security, and more particularly at the 
time of his first acquiring them , at ii hich time the pleasure 
may be styled a pleasure of gam or a pleasure of acqmsition at 
other times a pleasure of possession. 

Sf WMsurea 3. The pleasures of skill, as exercised upon particular objects, 

Amlytiral * The catalogue here given, is what Reemed to he a eomplitc bst of the 
several simple pleasures and pains of which human nature is susceptible 
insomuch, that if, upon any occasion whatBoe\er, a man feels pleajurc or 
pain, it 18 either referable at once to Bome one 01 other of these kinds, or 
resolvable into such as are It might perhaps have been a satjsfai tion to 
the reader, to liave seen an analytical view of the subjc ct, taken upon an 
exhaustive plan, for the purpose of demonstrating thi c atalogue to be what 
it purports to be, a complete one Ihe catalogue is in fact the result of 
such an analysis, which, however, I thought it better to discard at pix'sent, 
as being of too mt taphysical a cast, and not strictly snthin the limits of this 
design. See eh xiii [Cases unmeet], par 2 Note 

• There are also pleasures of novelty, excited by the appearance of new 
ideas . these are xileasures of the imagination See infra xiu. 
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V.] 

are those which accompany the appKcation of such particular 
instruments of enjoyment to their uses, as cannot be so applied 
without a greater or less share of difficulty or exertion \ 

VI. 4. The pleasures of amity, or self-recommendation, are the^^ Ptoro rw 
pleasures that may accompany the persuasion of a man’s being 

in the acquisition or the possession of the good-will of such or 
such assignable person or persons in particular : or, as the phrase 
is, of being upon good terms with him or them : and as a fruit 
of it, of his being in a way to have the benefit of their spon- 
taneous and gratuitous services. 

VII. 5. The pleasures of a good name are the pleasures that s. Pleasures 
accompany the persuasion of a man s being in the acquisition name. 

or the possession of the good-will of the world about him ; that 
is, of such members of society as he is likely to have concerns 
with ; and as a means of it, either their love or their esteem, or 
both ; and as a fruit of it, of his being in the way to have the 
benefit of their spontaneous and gratuitous services. These may 
likewise be called the pleasures of good repute, the pleasures of 
honour, or the pleasures of the moral sanction 

VIII. 6. The pleasures of power are the pleasures that ac- 6. Pleasures 
company the persuasion of a man’s being in a condition to dis* 

pose people, by means of their hopes and feats, to give him the 
benefit of their services : that is, by the hope of some service, or 
by the fear of some disservice, that he may be in the way to 
render them. 

IX. 7. The pleasures of piety are the pleasures that accompany ' Pieasnica 
the belief of a man’s being in the acquisition or in possession of 

the good-will or favour of the Supreme Being ; and as a fruit 
of it, of his being in a way of enjoying pleasures to be received 
by God’s special appointment, either in this life, or in a life to 
come. These may also be called the pleasures of religion, the 

^ For instance, the pleasure of being able to gratify the sense of heorinsr, 
by singing, or performing upon any musical instrument. The pleasure thus 
obtained, is a thing sujieradded to, and perfectly distinguishable from, that 
which a man enjoys from heanng another person perform in the same 
manner, 

* See cb. iii. [Sanctions]. 
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pleasures of a religious disposition, or the pleasures of the 
religious sanction 

8. Pleasures X. 8. The pleasures of benevolence are the pleasures resulting 

from the view of any pleasures supposed to be possessed by the 
beings who may be the objects of benevolence ; to wit, the sensi- 
tive beings we are acquainted with ; under which are commonly 
included, i. The Supreme Being. 2. Human beings. 3. Other 
animals. These may also be called the pleasures of good-will, 
the pleasures of sympathy, or the pleasures of the benevolent or 
social affections. 

9. Pleasures XI. Q. The pleasures of malevolence are the pleasures result- 

ofmaleyo . . * 

tenre or ill- ing from the view of anv pain supposed to be suffered by the 

beings who may become the objects of malevolence : to wit, 

I. Human beings. 2. Other animals. These may also be styled 

the pleasures of ill-will, the pleasures of the irascible appetite, 

the pleasures of antipathy, or the pleasures of the malevolent or 

dissocial affections. 

10. Pleasures XII. 10. The pleasures of the memory are the pleasures which, 
meiuoiy. after having enjoyed such and such pleasures, or even in some 

case after having suffered such and such pains, a man will now 
and then experience, at recollecting them exactly in the order 
and in the circumstances in which they were actually enjoyed or 
suffered. These derivative pleasures may of course be distin- 
guished into as many species as there are of original perceptions, 
from whence they may be copied. They may also be styled 
pleasures of simple recollection. 

inpieosures XIII. II. The pleasures of the imagination are the pleasures 
inwgiimtion. which may be derived from the contemplation of any such 
pleasures as may happen to be suggested by the memory, but in 
a different order, and accompanied by differentgroups of circum- 
stances. These may accordingly be referred to any one of the 
three cardinal points of time, present, past, or fjiture. It is 
evident they may admit of as many distinctions as those of the 
former class. 

i2.FicBsuraa XIV. 12. The pleasures of expectation are the pleasures that 

* See oh. iii. [Ssnotions]. 
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result from the contemplataon of any sort of pleasure, referred of eipecta- 
to time fuiwet and accompanied with the sentiment of hdief. 

These also may admit of the same distinctions 

XV. 13. The pleasures of association are the pleasures which is-Piowuns 
certain objects or incidents may happen to alEord, not of them- on^iwu^ 
selves, but merely in virtue of some association they have con- 
tracted in the mind with certain objects or incidents which are 

in themselves pleasurable. Such is the case, for instance, with 
the pleasure of skill, when afforded by such a set of incidents as 
compose a game of chess. This derives its pleasurable quality 
from its association partly with the pleasures of sldU, as exer- 
cised in the production of incidents pleasurable of themselves : 
partly from its association with the pleasures of power. Such is 
the case also with the pleasure of good luck, when afforded by 
such incidents as compose the game of hazard, or any other game 
of chance, when played at for nothing. This derives its plea- 
surable quality from its association with one of the pleasures of 
wealth ; to wit, with the pleasure of acquiring it. 

XVI. 14. Farther on we shall see pains grounded upon plea- u.rieBsuna 

. , ,1 of relief, 

sures; ui like manner may we now see pleasures grounded upon 

pains. To the catalogue of pleasures may accordingly be added 

the pleasures of relief: or, the pleasures w'hich a man experiences 

when, after he has been enduring a pain of any kind for a certain 

time, it comes to cease, or to abate. These may of course be 

distinguished into as many species as there arc of pains ; and 

may give rise to so many pleasures of memory, of imagination, 

and of expectation. 

XVII. I. Pains of privation are the pains that may result i.ruini of 
from the thought of not possessing in the time present any of 

the several kinds of pleasures. Pains of privation may accord- 
ingly be resolved into as many kinds as there are of pleasures to 
which they ^lay correspond, and from the absence w'hereof they 
may be derived. 

XVIII. There are three sorts of pains which are only so xbese in* 

elude, 

* In contradistinction to these, all other pleasures may be termid plea- 
sures of t>{,oymctU. 



1. Fains of 
desire. 


S. Fains of 
disappoint- 
ment. 


3. Pains of 
regret. 


2. Fains of 
the senses. 


No positive 
paint corra- 
ipoad to the 
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many modificationa of the seveial pains of privation. When the 
enjoyment of any particular pleasure happens to be particularly 
desired, but without any expectation approaching to assurance, 
the pain of privation which thereupon results takes a particular 
name, and is called the pain of desire, or of unsatisfied desire. 

XIX. Where the enjo)rmcnt happens to have been looked for 
with a degree of expectation approaching to assurance, and that 
expectation is made suddenly to cease, it is called a pain of dis- 
appointment. 

XX. A pain of privation takes the name of a pain of regret 
in two cases : i. Whore it is grounded on the memory of a 
pleasure, which having been once enjoyed, appears not likely to 
be enjoyed again : 2. Where it Ls grounded on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so much 
as expected, but which might have been enjoyed (it is supposed,) 
had such or such a contingency happened, which, in fact, did 
not happen. 

XXL 2. The several pains of the senses seem to be as fol- 
lows ; I. The pains of hunger and thirst : or the disagreeable 
sensations produced by the want of suitable substances which 
need at times to be applied to the alimentary canal. 2. The 
pains of the taste : or the disagreeable sensations produced by the 
application of various substances to the palate, and other supe- 
rior parts of the same canal. 3. The pains of the organ of 
smell : or the disagreeable sensations produced by the effluvia 
of various substances when applied to that organ. 4. The pains 
of the touch: or the disagreeable sensations produced by the ap- 
plication of various substances to the skin. 5. The simple pains 
of the hearing : or the disagreeable sensations excited in the 
organ of that sense by various kinds of sounds : independently 
(as before,) of association. 6. The simple pains of the sight: or 
the disagreeable sensations if any such there be, tjiat may be 
excited in the organ of that sense by visible images, independent 
of the principle of association. 7 L The pains resulting from 

' The pleasure of the sexual sense seems to have no positive pain to 
correspond to it : it has only a pain of privation, or pain of the mental 
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excessive heat or cold, unless these be referable to the touch. 

8. The pains of disease : or the acute and uneasy sensations 
resulting from the several diseases and indispositions to which 
human nature is liable. 9. The pain of exertion, whether bodily 
or mental : or the uneasy sensation which is apt to accompany 
any intense effort, whether of mind or body. 

XXII. 3 The pains of awkwardness are the pains which 3 - of 

^ * * SWKWSJu* 

sometimes result from the unsuccessful endeavour to apply any ness, 
particular instruments of enjoyment or security to their uses, or 
from the difficulty a man experiences in appljdng them 
XXIII. 4. The pains of enmity are the pains that may accom- 4. Tams of 
pany the persuasion of a man’s being obnoxious to the ill-will of 
such or such an assignable person or persons in particular : or, 
as the phrase is, of being upon ill terms with him or them : and, 
in consequence, of being obnoxious to certain pains of some sort 
or other, of which he may be the cause. 

XXIV. 5. The pains of an ill-name, are the pains that ac- e. rams of 
company the persuasion of a man’s being obnoxious, or in a way ““ 
to he obnoxious to the ill-will of the world about him. These 
niav likewise be called the pains of ill-repute, the pains of dis- 
honour, or the pains of the moral sanction 
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olash, till* jiain of unhatisfiod dowre. K any positive pain of body result 
from the want of such indulgenfe,itl)elong8 to the head of jiains of diaeabe. 

‘ The pleasures of novelty have no positive jiains corresponding to them. 
The ]nun which a man expenem es when he is m the condition of not know- 
ing what to do with himself, that |iain, which m French ih expressed by a 
single word enriui, is a pain of privation* a pain resulting from the absence, 
not only of all the pleasures of novelty.but of all kinds of pleasure whatso- 
ever 

The pleasures of wealth have also no positive jiains corresjiondmg to 
them ^ the only jiains opposed to them are jiaims of privation. If any posi- 
tive pains result from the want of wealth, they are referable to some other 
clnsH of positive pains ; pniicijially to those of the senses. From the want 
of food, for instance, n-siilt the pains of hunger; from the want of clothing, 
the pains of cold ; and so forth. 

* It may be a question, perhaps whether this be a positii e pam of itself, 
or whether it bt' nothing more than a pain of privation, n'sultmg horn the 
conseioueness of a want of skill It is, however, but a question of w ords, 
nor does it matter which way it be determined. 

* In as far as a man’s fcllow-ereatures are supposed to be determined by 
any event not to regard him with any degree of esteem or ffood will, or to 
regard him with a less degree of esteem or ffood will than they would other- 


tileavurf^ of the 
sexual henbC 

No pos.iti\e 
piin<i cr>rre 
si>ond to the 
t)l( isiirc of 


— n >r to tliohC 
of i^ealth. 


tins a dis* 
tintt po&itne 
pam or only a 
p iin of 
pruanonT 

The positive 
P‘1 n-* of an il> 
n line and the 
pauik of priva* 



40 


Pleasure and Paint. 


[chap. 


6 . Faiiu of 
piety. 


1 , Funs of 
benevolence^ 


8. Fains of 
malevolenoe 


9 Faiiu of 
the memory. 
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XXV. 6 \ The pains of piety are the pains that accompany 
the belief of a man’s being obnoxious to the displeasure of the 
Supreme Being : and in consequence to certain pains to be 
inflicted by his especial appointment, either in this life or in a 
life to come. These may also be called the pains of religion ; 
the pains of a religious disposition ; or the pains of the religious 
sanction. When the belief is looked upon as well-grounded, 
these pains are commonly called religious terrors ; when looked 
upon as ill-grounded, superstitious terrors 

XXVI. 7. The pains of benevolence are the pains resulting 
from the view of any pains supposed to be endured by other 
beings. These may also be called the pains of good-will, of 
sympathy, or the pains of the benevolent or soc-ial aflectiuns. 

XXVII. 8. The pains of malevolence are the pains resulting 
from the view of any pleasures supposed to be enjoyed by any 
beings who happen to be the objects of a man’s displeasure. 
These may also be styled the pains of ill-will, of antipathy, or 
the pains of the malevolent or dissocial affections. 

XXVIII. g. The pains of the memory inav be grounded on 
every one of the above kinds, as well of pains of privation as 
of positive pains. These correspond exactly to the pleasures of 
the memory. 

XXIX. 10. Thepains ofthe imaginationmayalso be grounded 


tioii opposed Wise ; not to do him any sorts of good offices, or not to do him so many 
^Mures of a they VI ould otherwise; tlic pain r< hidting from sui li ( onsider- 

fSn reckoned a pain of privation an far us they art» siiiipo'icd to 

another. regard him with such a degree of aversion or diMestccin os to bo disposi d to 

do him positive tU offices, it may be ret koned a positive j»am. The jiam of 
pnvation, and the positive pain, in this case run one into another lutjis- 
tmgnishably. 

PMn^*rrc * There seem to be no positive pains to conespond to the jileasurcs of 
MionJ to the power. The pains that a man may feel from the want or tlie loss of [lower, 
pomI?'** *** power IS distinguished from all other sources of pkasure, seem 

to be nothing more than pains of privation. 
pami*rfSiw * positive pains of piety, and the pains of jirivatioji, opposed to the 
and ti«, ^n»' pleasuTcs of pioty, run one into another m the same manner ah the {KWitive 
oppS'to th« P®*“® of enmity, 01 of an ill name, do with respect to the pains of privation, 
ptc-unres of opposcd to the jileasurcs of amity, and those of a good name. If what is 
umu^er*° apprehended at the hands of God is barely the not receiving jileasure, the 
pain is of the privative class ; if, moreover, actual jiam be apprehended, it 
is of the class of positive ^Muns. 
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on any one of the above kinds, as well of pains of privation as t^imagina- 
of positive pains ; in other respects they correspond exactly to 
the pleasures of the imagination. 

XXX. II. The pains of expectation may be grounded on each 
one of the above kinds, as well of pains of privation as of posi- 
tive pains. These may be also termed pains of apprehension 

XXXI. 12. The pains of association correspond exactly to la. Pains cf 
the pleasures of association. 

XXXII. Of the above list there arc certain pleasures and Pleasures) 
pains which suppose the existence of some pleasure or painBreitt'er 
of some other person, to which the pleasure or pain of the per- mlrorMUa- 
son in question has regard ; such pleasures and pains may be 
termed extra-regarding. Others do not suppose any such thing : 
these may be termed self-regarding The only pleasures and 
pains of the extra-regarding class are those of benevolence and 
those of malevolence : all the rest are self-regarding 

XXXlII.Of all these several sorts of pleasures and pains, there lu wimt 
is scarce any one which is not liable, on more accounts than one, law u con- 
to come under the consideration of the law. Is an offence com- the abote 
mitted '? It is the tendency which it has to destroy, in such or {Smsuw. 
sutsh persons, some of these pleasures, or to produce some of 
these pains, that constitutes the mischief of it, and the ground 
for punishing it. It is the prospect of some of these pleasures, 
or of security from some of these pains, that constitutes the 
motive or timiptatiou, it is the attainment of them that consti- 
tutes the 2>rolit of the offence. Is the offender to be punished 1 
It can be only by the production of one or more of these pains, 
that the punishment can be inllicted ■*. 

* fn coutradu>tmctiou to these, all other }>auis luay be UTiued ]>ain‘! of 
sufferance. 

* fciee chap. x. [Motives]. 

’ Jly this means the pleasures and pains of amity may be the more rieasurei ms 
clearly distmgitishcd from those of benevolence ; and on the other hand, 
those of enmity from those of malevolenee. The pleasures and [lains of iistmciushed 
amity and enmity are of the self-n'garding cast : those of benevolence ami b«ne^ olence 
malevolenee of the cxtra-reganling. 

‘ It would bo a matter not only of curiosity, but of some use, to exhibit compic* 
a catalogue of the several complex pleasures and mins, uialyzing them at 
the same time into the several simple ones, of which they are respectively W ° 
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composed. But such a disquisition would take up too much room to be ad> 
mittkl here. A short specimen, however, for the purpose of illustration, 
can hardly be dispensed with. 

Specimen. The pleasures taken in at the eye and ear are generally very complex, 
SuntrJ** pleasures of a country scene, for instance, consist commonly, amongst 

pioipect. others, of the following pleasures : 

I. Pleasures of the senses. 

1. The simple pleasures of sight, excited by the perception of agreeable 
colours and figures, green fields, waving foliage, glistening water, and the 
like. 

2 . The simple pleasures of the ear, excited by the i>erception8 of the 
chirping of birds, the murmuring of waters, the ruatlmg of the wind among 
the trees. 

3. The pleasures of the smell, excited by the {icrceptions of the fragrance 
of flowers, of ncw-iuown hay, or other vegetable substances, in the first 
stages of fermentation. 

4. The agreeable inward sensation, produced by a brisk circulation of 
the blood, and the ventilation of it in the lungs by a pun- air, such as that 
in the country frequently is in eoniparison of that which is breathed in 
towns. 

II. Pleasures of the imagination produced by association. 

1. The idea of the plenty, resulting from the possession of the objects 
that are in view, anil of the happiness arising (rum it. 

2 . The idea of the innocence ami ha]ipineHh of the birds, sheep, cattle, 
dogs, and other gentle or domestic animaW. 

3. The idea of the constant flow of health, supposed to lie enjoyed by all 
these creatures : a notion wliieh is apt to result iruin the occasional flow of 
health enjoyed by the suppo.sed siiectator. 

4. The idea of gratitude, exi iteil by the corilem plat ion of the all-powerful 
and beneficent Being, who is looked up to as the author of these blessings. 

These four lost are all of them, in some measure at least, pleasures of 
symjiathy. 

The depriving a man of this grouja- of pleasures is one of the e\ ils apt to 
result from imprisonment; whether produced by illegal violence, or in the 
way of punishment, by appointment of the laws. 



CHAPTER VI. 


OF CIRCUMSTANCES INFLUENCING SENSIBILITY. 


I. Pain and pleasure are producefl in men’s minds by the Pain and 

, • F 1 1 • plcjisure not 

action of certain causes. But the quantity of pleasure and pam uniformly 

, proiK>r- 

runs not umfonnly in proportion to the cause ; m other words, noned to 

* * tlxOIf 

to the quantity of force exerted by such cause. The truth of 
tins obseivation rests not upon any metaphysical nicety in the 
import given to the terms came, quantity, and force : it will 
be equally true in what.soever manner such force be measured. 

II. The disposition which any one has to feel such or such a Denreeor 
quantity of pleasure or pain, upon the application of a cause of of scnsUii- 
given force, is what we term the degree or quantum of ’‘‘y> 
sensibility. This may be either general, referring to the sum 

of the causes that act upon him during a given period : or par- 
ticular, referring to the action of any one particular cause, or 
sort of cause. 

III. But in the same mind such and such causes of pain or Bias or 
pleasure will produce more pain or pleasure than such or suchhiiisliaiay, 
other cause.s of pain or pleasure : and this proportion will in 
different minds be different. The disposition which any one has 

to have the proportion in which he is affected by two such 
causes^ different from that in wliich another man is affected 
by the same two causes, may be termed the quality or bias of 
his sensibility. One man, for instance, may be most affected 
by the pleasure^ of the taste ; another by those of the ear. So 
also, if there be a difference in the nature or proportion of two 
pains or pleasures which they respectively experience from the 
same cause ; a case not so frequent as the former. From the 
same injury, for instance, one man quantity 
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of grief and resentment together as another man : but one of 
them shall feel a greater share of grief than of resentment : the 
other, a greater share of r^entment than of grief. 

Exciting IV. Any incident which serves as a cause, either of pleasure 
pimumble or of pain, may be termed an exciting cause : if of pleasure, a 

•nddolonflc. , ^ , , -V 

pleasurable cause : if of pain, a painful, afflictive, or dolonuc 
cause 

Circum- V. Now the quantity of pleasure, or of pain, which a man is 
fluenoiiw ' liable to experience upon the application of an exciting cause, 
sraibUity, depend altogether upon that cause, will de- 

pend in some measure upon some other circumstance or circum- 
stances: these circumstances, whatsoever they be, may be termed 
cif cttwi stances influencing sensibility 

Circuffl. VI. These circumstances will apply differently to different 

Htanrea in- . . . , , • • • 

fluencmi| cxcitmg causes ; insomuch that to a certain exciting cause, a 
enumeta^. certain circumstance shall not apply at all, which shall apply 
with great force to another exciting cause. But without enter- 
ing for the present into these distinctions, it may be of use to 
sum up all the circumstances which can be found to influence 
the effect of any exciting cause. These, as on a former occasion, 
it may be as well first to sum up together in the conciscst manner 
possible, and afterwards to allot a few words to the separate ex- 
planation of eacharticle. Theyseein to be as follows: i. Health. 
2. Strength. 3. Hardiness. 4. Bodily imperfection. 5. Quan- 
tity and quality of knowledge. 6. Strength of intellectual 
powers. 7. Firmness of mind. 8. Steadiness of mind. 9. Bent 
of inclination. 10. Moral sensibility. 11. Moral biases. 12. Re- 

‘ The cxcitiag cause, the pleasure or pain jiroduced by it, and the inten- 
tion produced by such pleasioe or pain in the character of a motive, are 
objeetB BO intimately connected, that, in what follows, I fear 1 have not, on 
every occasion, been able to keep them suhicicntly distinct. I thought it 
necessary to give the reader this warning ; after which, should there bo 
found any such mistakes, it is to be hoped they will not bo productivo of 
jnucU confusion. 

* Thus, in physical bodies, the momentum of a ball put in motion by 
impulse, will bo influenced by the circumstance of gravity : being in some 
directions increased, in others diminished by it. So in a ship, put m motion 
by the wind, the momentum and direction will be influenced not only by 
the attraction of gravity, but by the motionand resistance of the water, and 
several other circumstances. 



45 


Ti.] Of CirewmtcMca influencing SensiMlity. 

ligious sensibility. 13. Beligious biases. 14. Sympathetic sen- 
sibility. 15. Sympathetic biases. 16. Antipathetic sensibility. 

17. Antipathetic biases. 18. Insanity. 19. Habitual occupa- 
tions. 20. Pecuniary circumstances. 21. Connexions in the 
way of sympathy. 22. Connexions in the way of antipathy. 

23. Radical frame of body. 24. Radical frame of mind. 25. Sex. 

26. Age. 27. Rank. 28. Education. 29 Cbmate. 30. Lineage. 

31. Government. 32. Religious profession 

VJI. I. Health is the absence of disease, and consequently of 1 Health, 
all those kinds of pain which are among the symptoms of disease. 

A man may be said to be 111 a state of health when he is not 
conscious of any uneasy sensations, the primary seat of which 
can be perceived to be anywhere in his body®. In point of 

* An analytical view of all theae circumstances will be given at the con- Extent and m 
elusion of the chapter to which place it was necessary to refer it. as 
could not well have been undcislood, till some of them had been previously 
CTplaincd 

To search out the vast variety of eve iting or mode rating causes, by which 
the degree or bias of a man’s sensibihty may be influenced, to define the 
boundaries of each, toextneate them from theentanglements mwhiththcy 
are involved, to lay the effect of each article distinctly before the reader's 
eye, IS, perhaps, if not absolutely the most difficult task, at least one of the 
most di fhcult tasks, within the comiiass of moral physiology l)isquisitions 
on this head can never be comjilctclj satisfac tory without examples To 
provide a sufhc lent collec tion of su< h < xampU s, would be a w ork of great 
labour as well as nidty history and biographj would need to be ran- 
sacked a vast course of reading would need to be travelled tluough on 
purpose By such a process the present work would doubtless have been 
rendeied more amusing, but in point of bulk, so enoi mous,that this single 
chapter would have been swelled into a consideiablc volume Feigned 
eases, although they may upon oc t asion sen e to render the general inattci 
toloiably intelligible, can nexer be sufficient to render it jialatable On 
this therefore, as on so man> other occasions, I must confine mysc If to dry 
and general instruction discarding illustration, although sensible that 
without It instruction cannot manifest half its efheaej The subject, how- 
ever, IS so difficult, and so new, that I shall think I liax c not ill succeeded, 
if, without pretending to exhaust it, I shall have been able to mark out the 
prmcipal pomts of view, and to put the matter m such a method as may 
facilitate the researches of happier inquires. 

The great difficulty lies m the nature of the words, which are not, hke 
pam and pleasure, names of homogeneousreal entities, butnames of various 
fictitious entities, tor which no common genus is to Im found . and which 
therefore, without a vast and roundabout cham of investigation, can ne\ cr 
be brought under any exhaustive plan of arrangement, but must be pu ked 
up here and tiiere as they happen to occur. 

' It may bo thought, that m a certam degree of health, this negative 
account of the mattu hardly comes up to the case, lu a certam degree of 
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general sensibility, a man who is under the pressure of any 
bodily indisposition, or, as the phrase is, is in an ill state of 
health, is less sensible to the influence of any pleasurable cause, 
and more so to that of any afflictive one, than if he were wen. 

YIII. 2. The circumstance of strength, though in point of 
causality closely connected with that of health, is perfectly dis- 
tinguishable from it. The same man will indeed generally be 
stronger in a good state of health than in a bad one. But one 
man, even in abadstate of health, may be stronger than another 
even in a good one. Weakness is a common concomitant of 
disease : but in consequence of his radical frame of body, a man 
may be weak all his life long, without experiencing any disease. 
Health, as we have observed, is principally a negative circum- 
stance : strength a positive one. The degree of a man’s strength 
can be measured with tolerable accuracy \ 

IX. 3. Hardiness is a circumstance which, though closely con- 
nected with that of strength, is distinguishable from it. Hardi- 
ness is the absence of irritability. Irritability respects either 
pain, resulting from the action of mechanical causes; or disease, 
resulting from the action of causes purely physiological. Irrita- 
bility, in the former sense, is the disposition to undergo a greater 

health, there is often suehakindof feeling diffused over the whole frame, 
such a comfortable feel, or flow of spirits, as it is called, os may with pro- 
priety come under the head of (lositive pleasure. But without experieneing 
any such pleasurablefeeling,if a man experience no painful one, ho maybe 
well enough said to be in health. 

^ The most accurate measure that can be given of a man’s strength, seems 
to be that which is taken from the weight or number of pounds and ounces 
he can lift with his hands in a given attitude. This indeed relates imme- 
diately only to his arms : but these are the organs of strength which are 
most employed ; of which the strength corresponds with most exactness to 
the general state of the body with regard to strength ; and in i^ieh the 
quantum of strength is easiest measured. Strength may accordingly be 
distinguished into general and jarttcvlar. 

Weakness is a negative term, and imports the absence of strength. It 
is, besides, a relative term, and accordi^ly imports the abeence of such a 
quantity of strength as makes the share, possessed by the person in ques- 
tion, less than that of some person he is compared to. Weakness, when it 
is at such a degree as to make it painful for a man to perform the motions 
necessary to the going through the ordinary functions of life, such as to get 
up, to walk, to dress one's self, and so forth, brings the circumstance of 
health into question, and puts a man into that sort of condition in which 
he is said to be in ill health. 
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or less degree of pain upon the application of a mechanical 
cause ; such as are most of those applications by which simple 
afilictive punishments are inflicted, as whipping, beating, and the 
like. In the latter sense, it is the disposition to contract disease 
with greater or less facility, upon the application of any instru- 
ment acting on the body by its physiological properties ; as in 
the case of fevers, or of colds, or other inflammatory diseases, 
produced by the application of damp air ; or to experience im- 
mediate uneasiness, as in the case of relaxation or chilliness 
produced by an over or under proportion of the matter of heat. 

Hardiness, even in the sense in which it is opposed to the action Difference 
of mechanical causes, is distinguishable from strength. The ex- stienirth 
ternal indications of strength are the abundance and firmness of ness, 
the muscular fibres : those of hardiness, in this sense, are the 
firmness of the muscular fibres, and the callosity of the skin. 
Strength is more peculiarly the gift of nature : hardiness, of 
education. Of two persons who have had, the one the education 
of a gentleman, the other, that of a common sailor, the first 
may be the stronger, at the same time that the other is the 
hardier. 


X, 4. By bodily imperfection may be understood that con- 4. Bodily 
dition which a person is in, who either stands distinguished by 
any remarkable deformity, or wants any of those parts or facul- 
ties, which the ordinary run of persons of the same sex and age 
are furnished with : who, for instance, has a hare-lip, is deaf, or 
has lost a hand. This circumstance, like that of ill-health, tends 
in general to diminish more or less the effect of any pleasurable 
circumstance, and to increase that of any afflictive one. The 
effec^ of this circumstance, however, admits of great variety : 
inasmuch as there are a great variety of ways in which a man 
may suffer in his personal appearance, and in his bodily organs 
and faculties ; all which differences will be taken notice of in 
their proper peaces 


XI. 5. So much for circumstances belonging to the condition s. Quantity 

f .1 1 1 . 1 • and quality 

of the body : we come now to those which concern the con- of know- 

ledge. 

‘ See B. I. Tit. [Irrep. corp. Injuries]. 
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dition of the mind : the nse of mentioning these will be seen 
hereafter. In the first place may be reckoned the quantity and 
quality of the knowledge the person in question happens to 
possess : that is, of the ideas which he has actually in store, 
ready upon occasion to call to mind : meaning such ideas as are 
in some way or other of an interesting nature ; that is, of a 
nature in some way or other to influence his happiness, or that 
of other men. When these ideas are many, and of importance, 
a man is said to be a man of knowledge ; when few, or not of 
importance, ignorant. 

6 streiKfth XII. 6. By strength of intellectual powers may be understood 
tnai powers, the degree of facility which a man experiences in his endeavours 
to call to mind as well such ideas as have been already aggre- 
gated to his stock of knowledge, as any others, which, upon any 
occasion that may happen, he may conceive a desire to place 
there. It seems to be on some such occasion as this that the 
words farts and talents are commonly employed. To this head 
may be referred the several qualities of readiness of apprehen- 
sion, accuracy and tenacity of memory, strength of attention, 
clearness of discernment, amplitude of comprehension, vividity 
and rapidity of imagination. Strength ol intellectual powers, in 
general, seems to correspond pretty exactly to general strength 
of body: as any of these qualities in particular does to particular 
strength. 

7 . Firmness XIII. ']. Firmness of mind on the one hand, and irritability 
of mind, other, regard the proportion between the degrees of efB- 

cacy with which a man is acted upon by an exciting cause, of 
which the value lies chiefly in magnitude, and one of which 
the value lies chiefly in propinquity ^ A man may be said 
to be of a firm mind, when small pleasures or pains, which are 
present or near, do not affect him, in a greater proportion to 
their value, than greater pleasures or pains, which arc uncertain 
or remote ® ; of an irritable mind, when the contrary is the 
case. 

‘ See chap. iv. [Value]. 

* When, for instance, having been determined, by the prospect of some 
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XIV. 8. Steadiness regards the time during which a given 8. steadi- 
exciting cause of a given value continues to affect a man in 
nearly the same manner and degree as at first, no assignable 
external event or change of circumstances intervening to make 

an alteration in its force 

XV. Q. By the bent of a man’s inclinations may be under- »• Bent of 

, , -11 1 ■ . inclinatKais. 

stood the propensity he has to expect pleasure or pain from cer- 
tain objects, rather than from others. A man’s inclinations may 
be said to have such or such a bent, when, amongst the several 
sorts of objects which afford pleasure in some degree to all men, 
he is apt to expect more pleasure from one particular sort, than 
from another particular sort, or more from any given particular 
sort, than another man would expect from that sort ; or when, 
amongst the several sorts of objects, which to one man afford 
pleasure, whilst to another they afford none, he is apt to expect, 
or not to expect, pleasure from an object of such or such a sort : 
so also with regard to pains. This circumstance, though inti- 
mately connected with that of the bias of a man’s sensibihty, is 
not undistinguishable from it. The quantity of pleasure or pain, 
which on any given occasion a man may experience from an 
application of any sort, may be greatly influenced by the ex- 
pectations he has been used to entertain of pleasure or pain from 
that quarter; but it will not be absolutely determined by them : 
for pleasure or pain may come upon him from a quarter from 
which he was not accustomed to expect it. 

XVI. 10 . The circumstances of moral, religious, 8ympathetic,w^^on\^ 
and antipathetic sensibility, when closely considered, will appear 
to be included in some sort under that of bent of inclination. On 


inconvenience, not to disclose a fact, although he should bo put to the rack, 
he perseveres in such resolution after the rack is brought into his presence, 
and even applied to him. 

' The facility with which children grow tired of their play-things, and 
throw them away, is an instance of unsteadiness : the perseverance with 
which a merchaM applies himself to his traffic, or an author to his book, 
may be taken for an instance of the contrary. It is difficult to judge of the 
quantity of pleasure or pain in these cases, but from the effects which it 
produces in the character of a motive ; and even then it is difficult to pro- 
nounce, whether the change of conduct happens by the extinction of the old 
pleasure or pain, or by the intervention of a new one. 

BENTHAK E 
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account of their particular importance they may, however, be 
worth mentioning apart. A man’s moral sensibility may be said 
to be strong, when the pains and pleasures of the moral sanc- 
tion^ show greater in his eyes, incomparison with other pleasures 
and pains (and consequently exert a stronger influence) than in 
the eyes of the persons he is compared with ; in other words, 
when he is acted on with more than ordinary efficacy by the 
sense of honour : it may be said to be weak, when the contrary 
is the case. 

in^o ral XVII. II. Moral sensibility seems to regard the average effect 
or influence of the pains and pleasures of the moral sanction, 
upon all sorts of occasions to which it is applicable, or happens 
to be applied. It regards the average force or quantity of the 
impulses the mind receives from that source during a given 
period. Moral bias regards the particular acts on which, upon 
so many particular occasions, the force of that sanction is looked 
upon as attaching. It regards the quality or direction of those 
impulses. It admits of as many varieties, therefore, as there are 
dictates which the moral sanction may be conceived to issue 
forth. A man may be said to have such or such a moral bias, 
or to have a moral bias in favour of such or such an action, 
when he looks upon it as being of the number of those of which 
the performance is dictated by the moral sanction. 
is.Eeiipioiw XVIII. 12. What has been said with regard to moral sensi- 
bility, may be applied, mulatis mutandis, to religious. 
is^iiRious XIX, 13. What has been said with regard to moral biases, 
may also be applied, mutatis mutandis, to religious biases. 

14 Bympa. XX. 14. By 83Tnpathetic sensibility is to be understood the 
Mbiuty, propensity that a man has to derive pleasure from the hj^pi- 
ness, and pain from the unhappiness, of other sensitive b^gs. 
It is the stronger, the greater the ratio of the pleasure or pain 
he feels on their account is to that of the pleasure or pain which 
(according to what appears to him) they feel ior* themselves. 

IS. SympB- XXI. 15. Sympathetic bias regards the description of the 
tlieticbiaaes. .. , . 

parties who are the objects of a man s sympathy ; and of the 

* See ch, v. [Pleasures and Pains]. 
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acts or other circumstances of or belonging to those persons, 
by which the sjrmpathy is excited. These parties may be, 

I. Certain individuals. 2. Any subordinate class of individuals. 

3. The whole nation. 4. Human kind in general. 5. The 
whole sensitive creation. According as these objects of sym- 
pathy are more numerous, the qffedion, by which the man is 
biased, may be said to be the more enlarged. 

XXII. 16, 17. Antipathetic sensibility and antipathetic biases le, 17. An- 
are just the reverse of sympathetic sensibility and sympathetic reMibmty 
biases. By antipathetic sensibility is to be understood the pro- 
pensity that a man has to derive pain from the happiness, and 
pleasure from the unhappiness, of other sensitive beings. 

XXIII. 18. The circumstance of insanity of mind corresponds is. inaanity. 
to that of bodily imperfection. It admits, however, of much less 
variety, inasmuch as the soul is (for aught we can perceive) one 
indivisible thing, not distinguishable, like the body, into parts. 

What lesser degrees of imperfection the mind maybe susceptible 
of, seem to be comprisable under the already-mentioned heads 
of ignorance, weakness of mind, irritability, or unsteadiness ; or 
under such others as are reducible to them. Those which are 
here in view are those extraordinary species and degrees of 
mental imperfection, which, wherever they take place, are as 
conspicuous and as unquestionable as lameness or blindness 
in the body : operating partly, it should seem, by inducing an 
extraordinary degree of the imperfections above mentioned, 
partly by giving an extraordinary and preposterous bent to 
the inclinations. 

XXIV. 19. Under the head of a man’s habitual occupations, 19. Hahi- 
are be understood, on this occasion, as well those which he jiitioM.'*" 
pursues for the sake of profit, as those which he pursues for the 
sake of present pleasure. The consideration of the profit itself 
belongs to the head of a man’s pecuniary circumstances. It is 
evident, that if by any means a punishment,or any other exciting 
cause, has the efiect of putting it out of his power to continue in 
the pursuit of any such occupation, it must on that account be 
so much the more distressing. A man’s habitual occupations, 
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though intimately connected in point of causality ydth the bent 
of his inclinations, are not to be looked upon as precisely the 
same circumstance. An amusement, or channel of profit, may be 
the object of a man’s inclinations, which has never been the 
subject of his habitual occupations : for it may be, that though 
he wished to betake himself to it, ho never did, it not being in 
his power : a circumstance which may make a good deal of 
difference in the effect of any incident by which he happens 
to be debarred from it. 

XXV. 20. Under the head of pecuniary circumstances, I 
mean to bring to view the proportion which a man’s means 
bear to his wants : the sum total of his means of every kind, 
to the sum total of his wants of every kind. A man’s means 
depend upon three circumstances ; i. His property. 2. The 
profit of his labour. 3. His connexions in the way of support. 
His wants seem to depend upon four circumstances, i. His 
habits of expense. 2. His connexions in the way of burthen. 
3. Any present casual demand he may have. 4. The strength 
of his expectation. By a man’s property is to be under- 
stood, whatever he has in store independent of his labour. 
By the profit of his labour is to be understood the growing 
profit. As to labour, it may be either of the body princi- 
pally, or of the mind principally, or of both indifferently ; nor 
does it matter in what manner, nor on what subject, it be 
applied, so it produce a profit. By a man’s connexions in 
the way of support, are to be understood the pecuniary assist- 
ances, of whatever kind, which he is in a way of receiving 
from any persona who, on whatever account, and in whatever 
proportion, he has reason to expect should contribute gratj^ to 
his maintenance: such as his parents, patrons, and relations. It 
seems manifest, that a man can have no other means than these. 
What he uses, he must have either of his own, or from other 
people : if from other people, either gratis or for a price. As 
to habits of expense, it is well known, that a man’s desires arc 
governed in a great degree by his habits. Many are the cases in 
which desire (and consequently the pain of privation connected 
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with it^) would not even subsist at all, but for previous enjoy- 
ment. By a man’s connexions in the way of burthen, are to be 
understood whatever expense he has reason to look upon him- 
self as bound to be at in the support of those who by law, or the 
customs of the world, are warranted in looking up to him for 
assistance ; such as children, poor relations, superannuated ser- 
vants, and any other dependents whatsoever. As to present 
casual demand, it is manifest, that there are occasions on which 
a given sum will be worth infinitely more to a man than the 
same sum would at another time : where, for example, in a case 
of extremity, a man stands in need of extraordinary medical 
assistance : or wants money to carry on a law-suit, on which 
his all depends ; or has got a livelihood waiting for him in a 
distantcountry, and wants money for the charges of conveyance. 

In such cases, any piece of good or ill fortune, in the pecuniary 
way, might have a very different efiect from what it would have 
at any other time. With regard to strength of expectation ; 
when one man expects to gain or to keep a thing which another 
does not, it is plain the circumstance of not having it will affect 
the former very differently from the latter ; who, indeed, com- 
monly will not be affected by it at all. 

XXVI. 21. Under the head of a man’s connexions in thesi.Con-, 
wayof sympathy,! would bring to viewthe number and descrip- uw w or 
tion of the persons in whose welfare he takes such a concern, 
that the idea of their happiness should be productive of pleasure, 
and that of their unhappiness of pain to him ; for instance, a 
man’s wife, his children, his parents, his near relations, and in- 
timate friends. This class of persons, it is obvious, will for the 
most part include the two classes by which his pecuniary circum- 
stances are affected : those, to wit, from whose means he may 
expect support, and those whose wants operate on him as a 
burthen. By t it is obvious, that besides these, it may very well 
include others, with whom he has no such pecuniary connexion: 
and even vrith regard to these, it is evident that the pecuniary 
dependence, and the union of affections, are circumstances per- 
' See cli. V. [Pleasures and Pains]. 
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fectly distinguislxable. Accordingly, the connexions here in 
question, independently of any influence they may have on a 
man’s pecuniary circumstances, have an influence on the effect 
of any exciting causes whatsoever. The tendency of them is to 
increase a man’s general sensibility ; to increase, on the one 
hand, the pleasure produced by all pleasurable causes ; on the 
other, the pain produced by all afflictive ones. When any plea- 
surable incident happens to a man, he naturally, in the first 
moment, thinks of the pleasure it will afford immediately to 
himself ; presently afterwards, however (except in a few cases, 
which is not worth while here to insist on) he begins to think 
of the pleasure which his friends will feel upon their coming to 
know of it : and this secondary pleasure is commonly no mean 
addition to the primary one. First comes the self-regarding 
pleasure ; then comes the idea of the pleasure of sjnnpathy, 
which you suppose that pleasure of yours will give birth to in 
the bosom of your fiicnd : and this idea excites again in yours 
a new pleasure of sympathy, grounded upon his. The first plea- 
sure issuing from your own bosom, as it were from a radiant 
point, illuminates the bosom of your friend : reverberated from 
thence, it is reflected with augmented wnrmth to the point from 
whence it first proceeded : and so it is with pains *. 

Nor docs tills effect depend wholly upon affection. Among 
near relations, although there should be no kindness, the plea- 
sures and pains of the moral sanction are quickly propagated by 
a peculiar kind of s3Tnpathy : no article, either of honour or 
disgrace, can well fall upon a man, without extending to a cer- 
tain distance within the circle of his family. What reflects 
honour upon the father, reflects honour upon the son : whaEi re- 
flects disgrace, disgrace. The cattse of this singular and seem- 
ingly unreasonable circumstance (that is, its analogy to the rest 

# 

.‘This is one reason why Jcgislators in genera] like better to have married 
to deal with than single; and people that hare children than such 
as are childless. It is manifest that the stronger and more numerous a 
man’s connexions in the way of sympathy are, the stronger is the hold 
which the law has upon him. A wife and children are so many pledges a 
man gives to the world for his good behaviour. 
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of the phenomena of the human mind,) belongs not to the pre- 
sent purpose. It is sufficient if the efiect be beyond dispute. 

XXVII. 22. Of a man’s connexions in the way of antipathy, 22. Con- 
there needs not any thing very particular to be observed. Hap- the way of 
pily there is no primaeval and constant source of antipathy in®®****’*^’ 
human nature, as there is of sympathy. There are no permanent 
sets of persons who are naturally and of course the objects of an- 
tipathy to a man, as there are who are the objects of the con- 
trary affection . Sources, however, but too many, of antipathy, 
are apt to spring up upon various occasions during the course of 
a man’s life : and whenever they do, this circumstance may have 
a very considerable influence on the effects of various exciting 
causes. As on the one hand, a punishment, for instance, which 
tends to separate a man from those with whom he is connected 
in the way of sympathy, so on the other hand, one which tends 
to force him into the company of those with whom he is con- 
nected in the way of antipathy, will, on that account, bo so 
much the more distressing. It is to be observed, that sympathy 
itself multiplies the somces of antipathy. Sympathy for yom 
friend gives birth to antipathy on ymr part against all those 
who are objects of antipathy, as well as to sympathy for those 
who are objects of sympathy to him. In the same manner does 
antipathy multiply the sources of sympathy; though commonly 
perhaps with rather a less degree of efficacy. Antipathy against 
your enemy is apt to give birth to sympathy on your part 
towards those who are objects of antipathy, as well as to an- 
tipathy against those who are objects of sympathy, to him. 

XXVIII. 23. Thus much for the circumstances by which the 2». Radical 
effect? of any exciting cause may be influenced, when applied body, 
upon any given occasion, at any given period. But besides 
these supervening incidents, there ate other circumstances re- 
lative to a man, that may have their influence, and which are 
co-eval to his birth. In the first place, it seems to be universally 
agreed, that in the original frame or texture of every man’s 
body, there is a something which, independently of all subse- 
quently intervening circumstances, renders him liable to be 
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affected by causes producing bodily pleasure or pain, in a 
manner different from that in which another man would be 
affected by the same causes. To the catalogue of circumstances 
influencing a man’s sensibility, we may therefore add his ori- 
ginal or radical frame, texture, constitution, or temperament 
of body. 

fniiMof*' XXIX. 24. In the next place, it seems to be pretty well 
mmd. agreed, that there is something also in the original frame or 
texture of every man’s mind, which, independently of all ex- 
terior and subsequently intervening circumstances, and even of 
his radical frame of body, makes him liable to be differently 
affected by the same exciting causes, from what another man 
would be. To the catalogue of circumstances influencing a 
man’s sensibility, we may therefore further add his original or 
radical frame, texture, constitution or temperament of mind 
Thisdirtinct XXX. It seems pretty certain, all this while, that a man’s 
of fmnc^ senaiDility to causes producing pleasure or pain, even of mind, 
body; may depend in a considerable degree upon his original and ac- 
quired frame of body. But we have no reason to think that it 
can depend altogether upon that frame : since, on the one hand, 
we see persons whose frame of body is as much alike as can be 
conceived, differing very considerably in respect of their mental 
frame; and, on the other hand, persons whose frame of mind is 
as much alike as can be conceived, differing very conspicuously 
in regard to their bodily frame 


i<JJ“y«crasy, ^ The characteristic circumstances whereby one man’s frame of body or 
* mind, considered at any given period, stands distinguished from that of 

another, have been comjirised by metaphysicians and physiologists under 
the name idiosyncrasy, Irom iSiof, pecuhar, and awspaati, composition. 
Whether the * 'J’hose who maintain, that the mind and the body are one substance, 

ml'or'iminate- horc objcct, that upon that supposition the distinction between frame 

dSlwen” ">***<1. frame of body is but nominal, and that accordingly there is no 
such thing as a frame of mind distinct from the frame of body. But grant- 
ing, for argument-sake, the antecedent, we may diBputof.die consequence. 
For if the mind be but a part of the body, it is at any rate of a nature very 
different from the other parts of the body. 

A man ’s frame of body cannot in any part of it undergo any considerable 
alteration without its being immediately indicated by phrenomena discern- 
ible by the seMcs. A man’s frame of mind may undergo very considerable 
alterations, his frame of body remaining the same to w appearance ; that 



57 


VI.] Cf drcumtaneet influencing Seneibility. 

XXXI. It seems indisputable also, that the different sets 
external occurrences that may befall a man in the course of his 
life, will make great differences in the subsequent texture of his 
mind at any given period : yet still those differences are not 
solely to be attributed to such occurrences. Equally far from 
the truth seems that opinion to be (if any such be maintained) 
which attributes all to nature, and that which attributes all to 
education. The two circumstances will therefore still remain 
distinct, as well from one another, as from all others. 

XXXII. Distinct however as they are, it is manifest, that at Yet the w- 

.... . , , , sultorthera 

no period in the active part of a man s life can they either of « not sepa- 
, . ^ .Ill'll. mt»>lv di8- 

them make their appearance by themselves. All they do is to cermWe. 

constitute the latent ground- work which the other supervening 

circumstances have to work upon: and whatever influence those 

original principles may have, is so changed and modifled, and 

covered over, as it were, by those other circumstances, as never 

to be separately discernible. The effects of the one influence are 

indistinguishably blended with those of the other. 

XXXIII. The emotions of the body are received, and with Frame of 
reason, as probable indications of the temperature of the mind. c^^4,'bnt 
But they are far enough from conclusive. A man may exhibit, iy“ that of 
for instance, the exterior appearances of grief, without really 
grieving at all, or at least in any thing near the proportion in 
which he appears to grieve. Oliver Cromwell, whose conduct 
indicated a heart more than ordinarily callous, w^as as remark- 
ably profuse in tears Many men can command the external ap- 
pearances of sensibility with very little real feeling*. The female 

is, for^ny thing that is indicated to the contrary by phaenomena cognizable 
to the senses : meaning those of other men. 

’ Hume’s Hist. 

’ The quantity of the sort of pain, which is called grief, is indeed hardly 
to be measured by any external indications. It is neither to be measured, 
for instance, by4he quantity of the tears, nor by the number of moments 
8}ient in crying. Indications rather lees equivocal may, perhaps, be afforded 
by the pulse. A man has not the motions of his heart at command os ho 
has those of the muscles of his face. But the particular signiiicancy of 
those indications is still very uncertain. All they can express is, that the 
man is affected ; they cannot express in what manner, nor from what cause. 

To an affection resulting in reality from such or such a cause, he may give 
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sex commonly ■with greater focility than the male : hence the 
pro'verbial expression of a woman’s tears. To have this kind of 
command over one’s self, was the characteristic excellence of 
the orator of ancient times, and is still that of the player in 
our own. 

Secondary XXXIV. The remaining circumstances may, with reference to 
mfluencing . , , i . • a • • 

circum- those already mentioned, be termed secondary influencing cir- 
cumstances. These have an influence, it is true, on the quantum 
or bias of a man’s sensibility, but it is only by means of the 
other primary ones. The manner in which these two sets of 
circumstances are concerned, is such that the primary ones do 
the business, while the secondary ones lie most open to ob- 
servation. The secondary ones, therefore, are those which are 
most heard of ; on which account it will be necessary to take 
notice of them . at the same time that it is only by means of the 
primary ones that their influence can be explained • whereas the 
influence of the primary ones will be apparent enough, without 
any mention of the secondary ones. 

26 Sex. XXXV. 25. Among such of the primitiye modifications of 
the corporeal frame as may appear to influence the quantum and 
bias of sensibility, the most obvious and conspicuous are those 
whi^’h constitute the sex. In point of quantity, the sensibility 
of the female sex appears in general to be greater than that of 
the male. The health of the female is more delicate than that 
of the male ; in point of strength and hardiness of body, in point 
of quantity and quality of knowledge, 111 point of strength of 
intellectual powers, and firmness of mind, she is commonly in- 

an artificial colourin';, and attribute it to such or such another cause. To 
an altection directed in reahty to such or such a person as its objact, he 
may give an artificial bias, and icprescnt it as if directed to such or such 
another object Tears of rage he may attribute to contiition. The concern 
he teds at the thoughts of a pimishmc nt that awaits him, he may impute 
to a sympathetic concern for the mischief produced by his oficncc. 

A very tolerable judgment, however, may commonly biformed bya dis- 
cerning mind, upon laying all the external indications exhibited by a man 
together, and at the same time conipanng them with his actions. 

A remarkable instance of the power of the will, ovei the external indica- 
tions of sensibility, is to be found m Tacitus’s story of the Roman soldier, 
who raised a mntmy m the camp, pretending to have lost a brother by the 
lawless cruelty of the General. The trutli was, he never had had a brother. 
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f erioT : moral, religious, sympathetic, and antipathetic sensibility 
are commonly stronger in her than in the male. The quality oi 
her knowledge, and the bent of her inclinations, are commonly 
in many respects different. Her moral biases arc also, in certain 
respects, remarkably different : chastity, modesty, and delicacy, 
for instance, are prized more than courage in a woman : courage, 
more than any of those qualities, in a man. The religious 
biases in the two sexes are not apt to be remarkably different ; 
except that the female is rather more inclined than the male to 
superstition ; that is, to observances not dictated by the prin- 
ciple of utility ; a difference that may be pretty well accounted 
for by some of the before-mentioned circumstances. Her sym- 
pathetic biases are in many respects different ; for her own off- 
spring all their lives long, and for children in general while 
young, her affection is commonly stronger than that of the 
male. Her affections are apt to be less enlarged : seldom ex- 
panding themselves so much as to take in the welfare of her 
country in general, much less that of mankind, or the whole 
sensitive creation : seldom embracing any extensive class or di- 
vision, even of her own countrymen, unless it be in virtue of 
her sympathy for some particular individuals that belong to it. 

In general, her antipathetic, as wellas sympatheticbiases,are apt 
to be less conformable to the principle of utility than those of 
the male ; owing chiefly to some deficiency in point of know- 
ledge, discernment, and comprehension. Her habitual occupa- 
tions of the amusing kind are apt to be in many respects dif- 
ferent from those of the male. With regard to her connexions 
in the way of sympathy, there can be no difference. In point 
of pecuniary circumstances, according to the customs of perhaps 
all countries, she is in general less independent. 

XXXVI. 26. Age is of course divided into divers periods, of 26.Age. 
which the number and limits are by no means uniformly ascer- 
tained. One might distinguish it, for the present purpose, into, 

I. Infancy. 2. Adolescence. 3. Youth. 4. Maturity. 5. De- 
cline. 6. Decrepitude. It were lost time to stop on the present 
occasion to examine it at each period, and to observe the indi- 
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cations it gives, with respect to the several primary circum- 
stances just reviewed. Infancy and decrepitude are commonly 
inferior to the other periods, in point of health, strength, hardi- 
ness, and so forth. In infancy, on the part of the female, the 
imperfections of that sex are enhanced: on the part of the male, 
imperfections take place mostly similar in quality, but greater in 
quantity, to those attending the states of adolescence, youth, and 
maturity in the female. In the stage of decrepitude both sexes 
relapse into many of the imperfections of infancy. The generality 
of these observations may easily be corrected upon a particular 
review. 

XXXVII. 27. Station, or rank in life, is a circumstance, 
that, among a civilized people, will commonly undergo a multi- 
plicity of variations. Ccuteris paribus, the quantum of sensibility 
appears to be greater in the higher ranks of men than in the 
lower. The primary circumstances in respect of which this 
secondary circumstance is apt to induce or indicate a difference, 
seem principally to be as follows : i. Quantity and Quality of 
knowledge. 2. Strength of mind. 3. Bent of inclination. 4. 
Moral sensibility. 5. Moral biases. 6. Religious sensibility. 
7. Religious biases. 8 . Sympathetic sensibility. 9. Sympathetic 
biases. 10. Antipathetic sensibility, ii. Antipathetic biases. 
12. Habitual occupations. 13. Nature and productiveness of 
a man’s means of livelihood. 14. Connexions importing profit. 
15. Habit of expense. 16. Connexions importing burthen. 
A man of a certain rank will frequently have a number of de- 
pendents besides those whose dependency is the result of natural 
relationship. As to health, strength, and hardiness, if rank has 
any influence on these circumstances, it is but in a remote way, 
chiefly by the influence it may have on its habitual occupations. 

XXXVIII. 28. The influence of education is still more ex- 
tensive. Education stands upon a footing sonyjwhat different 
from that of the circumstances of age, sex, and rank. These 
words, though the influence of the circumstances they respec- 
tively denote exerts itself principally, if not entirely, through 
the medium of certain of the primary circumstances before 
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mentioned, piesent, howevei, each of them a circumstance 'which 
has a separate existence of itself. This is not the case with the 
woid education : which means nothing any farther than as it 
serves to call up to view some one or more of those primary 
circumstances. Education may be distinguished into phy- 
sical and mental ; the education of the body and that of 
the mind : mental, again, into intellectual and moral ; the 
culture of the understanding, and the culture of the affec- 
tions. The education a man receives, is given to him partly 
by others, partly by himself. By education then nothing more 
can be expressed than the condition a man is in in respect of 
those primary circumstances, as resulting partly from the 
management and contrivance of others, principally of those who 
in the early periods of his hfo have had dominion over him, 
partly from his own. To the physical part of his education, 
belong the circumstances of health, strength, and hardiness: 
sometimes, by accident, that of bodily impel lection ; as where 
by intemperance or negligence an irreparable mischief happens 
to his person. To the intellectual part, those of quantity and 
quality of knowledge, and in some measure perhaps those of 
firmness of mind and steadiness. To the moral part, the bent 
of his inclinations, the quantity and quahty of his moral, re- 
ligious, sympathetic, and antipathetic sensibility : to all three 
branches indiscriminately, but under the superior control of 
external occurrences, his habitual recieations, his propeity, his 
means of livelihood, his connexions in the way of profit and of 
burthen, and his habits of expense. With respect indeed to all 
these points, the influence of education is modified, in a manner 
more or less apparent, by that of exterior occurrences ; and in a 
manner scarcely at all apparent, and altogether out of the reach 
of calculation, by the original texture and constitution as well 
of his body as of his mind. 

XXXIX. 29T Among the external circumstances by which jg ciunate. 
the influence of education is modified, the principal are those 
which come under the head of climate. This ciicumstance 
places itself in front, and demands a separate denomination, not 
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meiely on account of the magnitude of its influence, but also on 
account of its being conspicuous to every body, and of its apply- 
ing indiscriminately to great numbers at a time. This circum- 
stance depends for its essence upon the situation of that part of 
the earth which is in question, with respect to the course taken 
by the whole planet in its revolution round the sun: but for its 
injlwnce it depends upon the condition of the bodies which com- 
pose the earth’s surface at that part, principally upon the quan- 
tities of sensible heat at different periods, and upon the density, 
and purity, and dryness or moisture of the circumambient air. 
Of the so often mentioned primary circumstances, there are few 
of which the production is not influenced bythis secondary one; 
partly by its manifest effects upon the body ; partly by its less 
perceptible effects upon the mind. In hot climates men’s health 
is apt to be more precarious than in cold : their strength and 
hardiness less : their vigour, firmness, and steadiness of mind 
lc8« ; and thence indirectly their quantity of knowledge : the 
bent of their inchnations different : most remarkably so in re- 
spect of their superior propensity to sexual enjoyments, and in 
respect of the earlincss of the period at which that propensity 
begins to manifest itself ; their sensibilities of all kinds more 
intense : their habitual occupations savouring more of sloth 
than of activity : their radical frame of body less strung, pro- 
bably, and less hardy; their radical frame of mind less vigorous, 
less firm, less steady. 

30 . Lineage. XL. 30. Another article in the catalogue of secondary cir- 
cumstances, is that of race or lineage : the national race or 
lineage a man issues from. This circumstance, independently of 
that of climate, will commonly make some difference in point of 
radical frame of mind and body. A man of negro race, bom in 
France or England, is a very different being, in many respects, 
from a man of French or EngUsh race. A man of Spanish race, 
boin in Mexico or Peru, is at the hour of histirth a different 
sort of being, in many respects, from a man of the original 
Mexican or Peruvian race. This circumstance, as far as it is 
distinct from climate, tank, and education, and from the two 
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just mentioned, operates chiefly through the medium of moral, 
religious, s}anpathetic, and antipathetic biases. 

XLI. 31. The last circumstance but one, is that of govern- 8I. Govern, 
ment : the government a man lives under at the time in ques- 
tion ; or rather that under which he has been accustomed most 
to live. This circumstance operates principally through the 
medium of education: the magistrate operating in the character 
of a tutor upon all the members of the state, by the direction he 
gives to their hopes and to their fears. Indeed under a solicitous 
and attentive government, the ordinary preceptor, nay even the 
parent himself, is but a deputy, as it were, to the magistrate : 
whose controlling influence, different in this respect from that of 
the ordinary preceptor, dwells with a man to his life’s end. The 
effects of the peculiar power of the magistrate are seen more 
particularly in the influence it exerts over the quantum and bias 
of men’s moral, religious, sympathetic, and antipathetic sensi- 
bilities. Under a well-constituted, or even under a well-admi- 
nistered though ill-constituted government, men’s moral seusi- 
biUty is commonly stronger, and their moral biases more con- 
formable to the dictates of utility : their religious sensibility 
frequently weaker, but their religious biases less unconformable 
to the dictates of utility ; their sympathetic affections more 
enlarged, directed to the magistrate more than to small parties 
or to individuals, and more to the whole community than to 
either : their antipathetic sensibiUties less violent, as being 
more obsequious to the influence of well-directed moral biases, 
and less apt to be excited by that of ill-directed religious ones ; 
their antipathetic biases more conformable to well-directed moral 
ones, more apt (in proportion) to be grounded on enlarged and 
sympathetic than on narrow and self-regarding affections, and 
accordingly, upon the whole, more conformable to the dictates 
of utility. 

XLII. 32. fhe last circumstance is that of religious profes-32 Belii^ious 
sion: the religious profession a man is of : the religious frater- 
nity of which he is a member. This circumstance operates 
principally through the medium of religious sensibility and reli- 
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gious biases. It operates, however, as an indication more or 
less conclusive, with respect to several other circumstances. 
With respect to some, scarcely but through the medium of the 
two just mentioned: this is the case with regard to the quantum 
and bias of a man’s moral, sympathetic, and antipathetic sen- 
sibility : perhaps in some cases with regard to quantity and 
quality of knowledge, strength of intellectual powers, and bent 
of inclination. With respect to others, it may operate immedi- 
ately of itself : this seems to be the case with regard to a man’s 
habitual occupations, pecuniary circumstances, and connexions 
in the way of sympathy and antipathy. A man who pays very 
little inward regard to the dictates of the religion which he finds 
it necessary to profess, may find it difficult to avoid joining in 
the ceremonies of it, and bearing a part in the pecuniary bur- 
thens it imposes \ By the force of habit and example he may 
even be led to entertain a partiality for persons of the same pro- 
fession, and a proportionable antipathy against those of a rival 
one. In particular, the antipathy against persons of different 
persuasions is one of the last points of religion which men part 
with. Lastly, it is obvious, that the religious profession a man 
is of cannot but have a considerable influence on his education. 
But, considering the import of the term education, to say this is 
perhaps no more than saying in other words what has been said 
already. 

Use of the XLIII. These circumstances, all or many of them, will need 

observa- 1*0 Le attended to as often as upon any occasion any account is 
taken of any quantity of pain or pleasure, as resulting from any 
cause. Has any person sustained an injury ? they will need to 
be considered in estimating the mischief of the offence. Is satis- 
faction to he made to him? they will need to be attended to in 

’ The ways in which a religion may lessen a man’s means, or augment 
his wants, are various. Sometimes it will prevent him from making a 
profit of his money; sometimes from setting his hand tothbour. Sometimes 
It will oblige him to buy dearer food instead of cheaiier : sometimes to pur- 
chase useless labour: sometimes to pay men for not labouring; somotimeB 
to purchase temkete, on which imagination alone has set a value : some- 
times to purchase exemptions from punishment, or titles to felicity in the 
world to come. ^ 
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adjusting the quawlum of that satisfaction. Is the injurer to be 
punished ? they will need to be attended to in estimating the 
force of the impression that will be made on him by any given 
punishment. 

XLIV. It is to be observed, that though they seem all of How far the 

tirrum- 

them, on some account or other, to ment a place m the cata- stances m 
logue, they are not all of equal use in practice. Different articles Sewleu m- 
among them arc applicable to different exciting causes. Of tho.se 
that may influence the effect of the same exciting cause, some 
apply indiscriminately to whole classes of persons together ; 
being applicable to all, without any remarkable difference in 
degree : these may be directly and pretty fully provided for by 
the legislator. This is the case, for instance, with the primary 
circumstances of bodily imperfection, and insanity : with thc 
secondury circumstance of sex : perhaps with that of age ; at 
any rate with those of rank, of climate, of lineage, and of reli- 
gious profession. Others, however they may apply to whole 
classes of persons, yet in their application to different individuals 
are susceptible of perhaps an indefinite variety of degrees. Thp.se 
cannot be fully provided for by the legislator; but, as the exist- 
ence of them, in every sort of case, is capable of being ascer- 
tained, and the degree in which they take place is capable of 
being measured, provision may be made for them by the judge, 
or other executive magistrate, to whom the several individuals 
that happen to be concerned may be made known. This is the 
case, I. With the circumstance of health. 2. In some sort with 
that of strength. 3. Scarcely with that of hardiness ; still less 
with those of quantity and quality of knowledge, strength of intel- 
lectual powers, firmness or steadiness of mind ; except in as far as 
a man’s condition, in respect of those circumstances, may be indi- 
cated by the secondary circumstance of sex, age, or rank : hardly 
with that of ben^ of inclination,except in as far as that latent cir- 
cumstance is indicated by the more manifest one of habitual oc- 
cupations: hardly with that of a man’s moral sensibility or biase.s, 
except in as far as they may be indicated by his sex, age, rank, 
and education : not at all with his rehgious sensibility and 

SliNTnAU p 
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religious biases, except in as far as they may be indicated by the 
religious profession he belongs to : not at all with the quantity 
or quality of his sympathetic or antipathetic sensibilities, except 
in as far as they may be presumed from his sex, age, rank, edu- 
cation, lineage, or religious profession. It is the case, however, 
with his habitual occupations, with his pecuniary circumstances, 
and with his connexions in the way of sympathy. Of others, 
again, either the existence cannot be ascertained, or the degree 
cannot be measured. These, therefore, cannot be taken into 
account, cither by the legislator or the executive magistrate. 
Accordingly, they w'ould have no claim to be taken notice 
of, were it not for those secondary circumstances by which 
they are indicated, and whose influence could not well be 
understood without them What these are has been already 
mentioned. 

To what XLV. It has already been observed, that different articles in 
oauaesSiete this. Ust of circuiustances apply to different exciting causes : the 
won toapiiSf circumstance of bodily strength, for instance, has scarcely any 
influence of itself (whatever it may have in a roundabout way, 
and by accideiii) on the effect of an incident which should 
increase or diminish the quantum of a man’s property. It re- 
mains to be considered, what the exciting causes are with which 
the legislator has to do. These may, by some accident or other, 
be any whatsoever : but those which he has principally to do, 
are those of the painful or afflictive kind. With pleasurable ones 
he has little to do, except now and then by accident : the 
reasons of which may be easily enough perceived, at the sajne 
time that it would take up too much room to unfold them here. 
The exciting causes with which he has principally to do, are, on 
the one hand, the mischievous acts, which it is his business to 
prevent ; on the other hand, the punishments, by the terror of 
which it is his endeavour to prevent them. Niuw of these two 
sets of exciting causes, the latter only is of his production : 
being produced partly by his own special appointment, partly 
in conformity to his general appointment, by the special ap- 
pointment of the judge. For the legislator, therefore, as well 
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as for the judge, it is necessary (if they would know what it is 
they are doing when they are appointing punishment) to have 
an eye to all these circumstances. For the legislator, lest, 
meaning to apply a certain quantity of punishment to all per- 
sons who shall put themselves in a given predicament, he should 
unawares apply to some of those persons much more or much 
less than he himself intended : for the judge, lest, in applying 
to a particular person a particular measure of punishment, he 
should apply much more or much less than was intended, 
perhaps by himself, and at any rate by the legislator. They 
ought each of them, therefore, to have before him, on the one 
hand, a list of the several circumstances by which sensibility 
may be influenced ; on the other hand, a list of the several 
species and degrees of punishment which they purpose to make 
use of : and then, by making a comparison between the two, to 
form a detailed estimate of the influence of each of the circum- 
stances in question, upon the cfiect of each species and degree 
of punishment. 

There are two plans or orders of distribution, either of which 
might be pursued in the drawing up this estimate. The one is 
to make the name of the circumstance take the lead, and under 
it to represent the different influences it exerts over the effects 
of the several modes of punishment : the other is to make the 
name of the punishment take the lead, and under it to represent 
the different influences which are exerted over the efiects of it 
by the several circumstances above mentioned. Now of these 
two sorts of objects, the punishment is that to which the inten- 
tion of the legislator is directed in the first instance. This is of 
his own creation, and will be whatsoever he thinks fit to make 
it : the influencing circumstance exists independently of him, 
and is what it is whether he will or no. What he has occasion 
to do is to establish a certain species and degree of punishment . 
and it is only with reference to that punishment that he has 
occasion to make any inquiry concerning any of the circum- 
stances here in question. The latter of the two plans there- 
fore is that which appears by far the most useful and corn- 
s' 2 
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modiouB. But neither upon the one nor the other plan can any 
such estimate be dehvered here 

Analytic^ XLVI. Of the several circumstances contained in this cata- 
logue, it may he of use to give some sort of analytic view , 
floeiiunB m order that it may be the more easily discovered if any which 
•ensibilitjr. have been inserted are omitted, and that, with regard 

to those which are inserted, it may be seen how they differ and 
agree. 

In the first place, they may be distinguished into ’primary 
and secondary . those may be termed primary, which operate 
immediately of themselves • those secondary, which operate 
not but by the medium of the former. To this latter head 
belong the circumstances of sev, age, station in life, education, 
climate, hneage, government, and rehgious profession , the rest 
are primary. These agam are either connate or adientitions ; 
those which are connate, are radical frame of body and radical 
franieof mind Those which are adventitious, arc either personal, 
or tifenor. The per^jonal, again, concern either a man’s dis- 
positions, or his actions. Those which concern his dispositions, 
concern either his body or his mind. Those which cone ern his 
body are health, strength, hardiness, and bodily imperfection. 
Those which concern his mind, again, concern cither his under- 
standing or his affections To the former head belong the 
circuinstances of quantity and quality of know ledge, strength of 
undeistanding, and insamty. To the latter belong the circum- 
stances of firmncbs of mind, 8teadiness,bent of inclination, moral 

I This IS far from being a visionary proposal, not ic diiciUe to prai tice 
I speak from experience, having actually drawn up suih an estimate, 
though iijion th(. knslcomniodiousofthe two plans, and befon the seviral 
circumotancfs m question had been nduetd to the pncise number ami 
Older in which they are here enumerated Ihis is a jiart of the matter 
destined for another work See ch xiii [Cases unmeet], par 2 Note 
There arcsome of thesecircumstancesthat bestow particular denominations 
on the persons they relate to thus, from the circumstanai of bodily iniper- 
fecuons, persons are denominated deaf, dumb, blind, and so forth fromthe 
circumstance of insanity, idiots, and mamacs from the eiroumstance of 
age, infants for all which classes of persons particular provision is made m 
the Code See B I tit [Exemptions] Persons thus distinguished will 
form so many articles m the catalogus persomrum pnvdcgtalarum. ^0 
Appendix tit [Composition] 
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sensibility, moral biases, religious sensibility, religious biases, 
sympathetic sensibility, sympathetic biases, antipathetic sensi- 
bility, and antipathetic biases. Those which regard his actions, 
arc his habitual occupations. Those which are exterior to him , 
regard either the things or the jpersona which he is concerned 
with ; undertheformerhead come his pecuniary circumstances^; 
under the latter, his connexions in the way of sympathy and 
antipathy. 

' As to a man’s pecuniary circumstances, the causes on which those cir- Analytical view 
cumstances depend, do not come all of them under the same class. The rien^art^iesin 
absolute quantum of a man’s property does indeed come under the same » 
class with his pecuniary circumstances in general : so does the profit he ““ 

makes from the occupation which furnishes him with the means of liveli- 
hood. But the occupation itself concerns his own person, and comes under 
the same head as his habitual amusements ; eis likewise his habits of 
ox|>cnse : his connexions in the ways of profit and of burthen, under the 
same head as his coimexions in the way of synijiathy : and the circum- 
stances of his present demand for money, and strength of exiiectation, come 
under the head of those circumstances relative to his ^lerson w'hich regard 
his affections. 
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0¥ HUMAN ACTIONS IN Gl’Sl UAJ.. 

The demand I. The business of government is to promote the happiness of 
mmftdt''* the society, by punishingandrewarding. Thatpartof its business 
ujwn which consists in punishing, is more particularly the subject of 
of penal law. In proportion as an act tends to disturb that happi- 

ness, in proportion as the tendency of it is pernicious, will be the 
demand it creates for punishment. What happiness consists of 
we have already seen : enjoyment of pleasures, security from 
pains. 

Tendency of II. The general tendency of an act is more or less pernicious, 
mined by its according to the sum tot il of its consequences ; that is, accord- 
quencei. ing to the difference between the sum of such as are good, and 
the sum of such as are evil. 

cons^"*' III. It is to be observed, that here, as well as henceforward, 
qumi^only wherever consequences are spoken of, such only are meant as 
riKJ^ided. are material. Of the consequences of any act, the multitude 
and variety must needs be infinite ; but such of them only as 
arc material are worth regarding. N ow among the consequences 
of an act, be they what they may, such only, by one who views 
them in the capacity of a legislator, can be said to be material 
as either consist of pain or pleasure, or have an influence in the 
production of pain or pleasure 

^ Oi of importance. 

• In certain cases the consequences of an act maybe material by serving 
as evidences indicating the existence of some other material fact, which is 
even antecedent to the act of which they are the consequences: but even 
here, they are material only because, in virtue of such their evidentiary 
quality, they have an influence, at a subsequent period of time, m the pro- 
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IV. It is also to be observed, that into the account of the con- These de- 
sequences of the act, are to be taken not such only as might 

have ensued, were intention out of the question, but such also 
as depend upon the connexion there may be between these first- 
mentioned consequences and the intention. The connexion 
there is between the intention and certain consequences is, as 
we shall see hereafter^, a means of producing other conse- 
quences. In this lies the difference between rational agency and 
irrational. 

V. Now the intention, with regard to the consequences of an The intpii- 
act, will depend upon two things : i. The state of the will or in- as'wen’uiwn 
tontion, with respect to the act itself. And, 2. The state of the Itoiidmg m 
understanding, or perceptive faculties, with regard to the cir- 
cuinstances which it is, or may appear to be, accompanied with. 

Now with respect to these circumstances, the perceptive fa- 
culty is susceptible of three states; consciousness, unconscious- 
ness, and false consciousness. Consciousness, when the party 
believes precisely those circumstances, and no others, to subsist, 
which really do subsist : unconsciousness, when he fails of per- 
ceiving certain circumstances to subsist, which, however, do 
subsist: false consciousness, when he believes or imagines certain 
circumstances to subsist, which in truth do not subsist. 

VI. In every transaction, therefore, which is examined with Inan action 
a view to punishment, there arc four articles to be considered : ^gidered 
I. The act itself, which is done. 2. The circumstances in which a! 

it is done. 3. The intcnlimalitij that may have accompanied it. ^Themten- 
4. The consciousness, unconsciousness, or false consciousness, V.*Theron- 
that may have accompanied it. sciougiwsg. 

What regards the act and the circumstances will be the sub- 
ject of the present chapter : what regards intention and con- 
sciousness, that of the two succeeding. 

VII. There are also two other articles on which the generals. The mo. 
tendency of dh act depends : and on that, as well as on other disposition 

duction of pain and pleasure: for example, by serving as grounds for con- 
viction, and thenoe for punishment, we tit. [Simple Falsehoods], verho 
[material]. 

‘ See B. 1. tit. [Exemptions] and tit. [Extenuations]. 
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accounts, the demand whichitcreates for punishment. Theseare, 

1. The particular motive or motives which gave birth to it. 

2 . The general disposition which it indicates. These articles 
will be the subjeot of two other chapters. 

Acts positive VIII. Acts may be distinguished in several ways, for several 

and nega* 

tivo. purposes. 

They may be distinguished, in the first place, into positive 
and negative. By positive arc meant such as consist in motion 
or exertion ; by negative, such as consist in keeping at rest ; 
that is, in forbearing to move or exert one’s self in such and 
such circumstances. Thus, to strike is a positive act : not to 
strike on a certain occasion, a negative one. Positive acts are 
styled also acts of commission ; negative, acts of omission or 
forbearance 


Negative IX. Such acts, again, as arc negative, may cither be absolutely 

actsmuyho ± 

soroWiveiy SO, Or relaUvchj ; absolutely, when they import the negation of 

lutisiy. all positive agency whatsoever ; for instance, not to strike at all : 

relatively, when they import the negation of such or such a par- 
ticular mode of agency ; for instance, not to strike such a person 
or such a thing, or in such a direction. 

NcKative X. It is to be observed, that the nature of the act, whether 

acts may be . . . , . , • i . t , , . 

expressed positive 01 negative, is not to be determined immediately by the 
a,ud Vice ' form of the discourse made use of to express it. An act which 

Vina. 


Act^ofomis- * The (Ustinelion between positive and negative acts runs through the 
Sion are still systeiu of oflenccs, and sometimes makes a material diflorenci' with 

regard to their consequences. To reeonede us the better to the extensive, 
and, as it may appear on some occasions, the inconsistent signilication here 
given to the word act, it may bo considered, i. That in many eases, when- 
no exterior or overt act is exercised, the state which the mind is in at the 
time when the supposed act is said to happen, is as truly and directly the 
result of the will, as any exterior act, how pjoin and conspicuous soever. 
The not revealing a conspiracy, for instance, may be as perfectly the act of 
the will, ah the joinmg m it. Li the next place, that even though the mind 
should never have had the incident in question inconteiiiiilation (iiisonuioh 
that the event of its not hajqicning should not have been so much as 
obliquely intentional) still the state the fierson’s mind was in at llie time 
when, if he had so willed, the incident might have hap pf-ned, is in many 
cases productive of as material consequences ; and not only as likely, but as 
fit to call for the iuterixisition of other agents, as the opposite one. Thus, 
when a tax is imposed, your not paying it is an act which at any rate must 
be punished in a certain maimer, whether you happened to think of paying 
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is positive in its nature may be characterized by a negative ex- 
pression : thus, not to be at rest, is as much as to say to move. 

So also an act, which is negative in its nature, may be character- 
ized by a positive expression : thus, to forbeor or omit to bring 
food to a person in certain circumstances, is signified by the 
single and positive term to starve. 

XI. In the second place, acts may be distinguished into ex- ActseTter- 
terndl and internal. By external, are meant corporal acts ; acts temui. *** 
of the body : by internal, mental acts ; acts of the mind. Thus, 

to strike is an external or exterior^ act: to intend to strike, an 
internal or interior one. 

XII. Acts of discourse are a sort of mixture of the two : ex- Acts of du- 
terual acts, which are no ways material, nor attended with any “ ‘ 
consequences, any farther than astheyserve to express the exist- 
ence of internal oiies. To speak to another to strike, to write 

to him to strike, to make signs to him to strike, are all so many 
acts of discourse. 

XIII. Third, Acts that are external may be distinguished into Erternai 
transitive and intransitive. Acts may be called transitive, when tmnsiuvt* * or 
the motion is communicated from the person of the agent to 

some foreign body: that is, to such a foreign body on which the 
effects of it are considered as being material ; as where a man . 
runs against you, (jr throws water in your face. Acts may be 
called intransitive, when themotion is communicated to no other 
body, on uhich the efiects of it are regarded as material, than 
some part of the same ])crson in whom it originated: as where a 
man runs, or washes himself 


* An exterior act is also called by lawyers overt. 

* The distinction is well known to the latter grammarians : it is with oistincHon be 
them indeed that it took its rise ; thongb by them it has been applied Md' 
rather to the names than to the things themselveH. To verbs, signifying iiitrAnhUue, 
transitive acta, as here described, they have given the name of transitive 

verbs: those sigiuticativeof intransitive acts they have termed intransitive. 

These last ore still morcfrequentlycallcd ntvter; that is, «< Hher active nor 
passive. The appellation seems improiier: since, instead of their being 
neither, they are both in one. 

To the class of acts that ore here termed intransitive, belong those which 
constitute the 3r(l class in t he system of offences. See ch. [Division] and B. I. 
tit. [Self regarding Offences]. 
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^r^tive XIV. An act of the transitive kind may be said to be in its 
inenwinenti commencement, or in theyfret stage of its progress, while the 
andiSwm- motion is confined to the person of the agent, and has not yet 
been communicated to any foreign body, on which the effects of 
it can be material. It may be said to be in its termination, or to 
be in the last stage of its progress, as soon as the motion or im> 
pulse has been communicated to some such foreign body. It may 
be said to be in the middle or intermediate stage or stages of its 
progress, while the motion, having passed from the person of the 
agent, has not yet been communicated to any such foreign body. 
Thus, as soon as a man has lifted up his hand to strike, the act 
he performs in striking you is in its commencement : as soon as 
his hand has reached you, it is in its termination. If the act be 
the motion of a body which is separated from tbe person of the 
agent before it reaches the object, it may be said, during that 
interval, to be in its intermediate progress^, or in gradu media- 
tivo: as in the case where a man throws a stone or fires a bullet 
at you. 

An intrnnsi- XV, An act of the intransitive kind may be said to be in its 

tiv8 act, ita ^ -l i • • 

rom m enre - Commencement, when the motion or impulse is as yet confined 
termi’nation. to the member or organ in which it originated ; and has not yet 
been communicated to any member or organ that is distinguish- 
able from the former. It may be said to be in its termination, 
as soon as it has been applied to any other part of the same per- 
son. Thus, where a man poisons himself, while he is lifting up 
the poison to his mouth, the act is in its commencement ; as 
soon as it has reached his lips, it is in its termination 

XVI. In the third place, acts may be distinguished into tran- 
sient and cordinued. Thus, to strike is a transient act : to lean, 
a continued one. To buy, a transient act : to keep in one’s 
possession, a continued one. 

XVII. In strictness of speech there is a difference between a 
continued act and a repetition of acts. It is a repetition of acts, 

‘ Or in its migration, or in transitv. 

' These distinctions will be referred to in the next chapter: eh. viii. fln- 
tentionahty] : and applied to practice in B. I. tit. [Extenuations]. 


Acts tran- 
sient and 
continued. 


Difference 
between a 
continued 
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when there are intervals filled up by acts of different natures : a md » 

• a 11 1 • 1 rm repetition of 

continued act, when there are no such intervals. Thus, toacte. 
lean, is one continued act ; to keep striking, a repetition of 
acts. 

XVIII. There is a difference, again, between a repetition of Piffenmee 
acts, and a habit or practice. The term repetition of acts may repeti^ of 
be employed, let the acts in question be separated by ever such Sabit* " 
short intervals, and let the sum total of them occupy ever so 
short a space of time. The term habit is not employed but 
when the acts in question are supposed to be separated by long- 
continued intervals, and the sum total of them to occupy a con- 
siderable space of time. It is not (for instance) the drinking 
ever so many times, nor ever so much at a time, in the course of 
the same sitting, that will constitute a habit of drunkenness : it 
is necessary that such sittings themselves befrequentlyrepeated. 

Every habit is a repetition of acts ; or, to speak more strictly, 
when a man has frequently repeated such and such acts after 
considerable intervals, he is said to have persevered in or con- 
tracted a habit : but every repetition of acts is not a habit 

XIX. Fourth, acts may be distinguished into indivisible and Acts are ta- 
divisible. Indivisible acts are merely imaginary : they may be divisible! 
easily conceived, but can never be known to be exemplified. 8 ibie.M well 
Such as are divisible may be so, with regard either to matter or to'ma^ as 
to motion. An act indivisible with regard to matter, is the 
motion or rest of one single atom of matter. An act indivisible, 
with regard to motion, is the motion of any body, from one 
single atom of space to the next to it. 

Fifth, acts may be distinguished into simple and complex: 
simple, such as the act of striking, the act of leaning, or the act 
of drinking, above instanced : complex, consisting each of a 
multitude of simple acts, which, though numerous and hetero- 
geneous, deriv^e a sort of unity from the relation they bear to 
some common design or end ; such as the act of giving a dinner, 

' A habit, it should seem, can hardly in strictness be termed an aggre- 
gate of acts : acts being a sort of real archetypal entities, and habits a 
kind of fictitious entities or imaginary beings, supposed to be constituted 
by, or to result as it were out of, the former. 
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the act of maintaining a child, the act of exhibiting a triumph, 
the act of bearing arms, the act of holding a court, and so 
forth. 

Caution re- XX. It ha s been every now and then made a question, what it 

ambij^rtyofis in such a case that constitutes one act : where one act has 
ended, and another act has begun: whether what has happened 
has been one act or many These questions, it is now evident, 
may frequently he answered, with equal propriety, in opposite 
ways : and if there be any occasions on which they can be 
answered only in one way, the answer will depend upon the na- 
ture of the occasion, and the purpose for which the question is 
propo.sod. A man is wounded in two fingers at one stroke — Is 
it one wound or several ? A man is beaten at 12 o’clock, and 
again at 8 minutes after 12 — ^Is it one beating or several ? You 
beat one man, and instantly in the same breath you beat an- 
other — Is this one beating or several ? In any of these cases it 
mav be owe, perhaps, as to some purposes, and seceral as to 
others. These examiAcs are given, that men may be aware 
of the ambiguity of language : and neither harass themselves 
with unsolvable doubts, nor one another with interminable 
disputes. 

XXI. So much V ith regard to act s considered in themselves : 
we come now to speak of the circumstances with which they 
may ha vc been accompanied. These must necessarily be taken 
into the account before any thing can be determined relative to 
the consctpienccs. What the consequences of an act may be 
upon the whole can never otherwise be ascertained ; it can never 
be known whether it is beneficial, or indifferent, or mischievous. 
In some circumstances even to kill a man may be a beneficial 
act ; in others, to set food before him may be a pernicious one. 

XXII. Now the circumstances of an act, are, what ? Any 
objects® whatsoever. Take any act whatsoever, ^lere is nothing 
in the nature of things that excludes any imaginable object from 


Circum- 
Btanres are 
to be eon- 


OimiDi- 

staiicuB, 

what, 


* Distinctions like those come frequently in question in the course of 
Procedure. 

‘ Or entities. See B II tit IKvhlence], § [Facts]. 
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being a circumstance to it. Any given object may be a circum- 
stance to any other 

XXIII. We have already had occasion to make mention for Circum 
a moment of the consequences of an act: these were distinguished matenaUnd 
into material and immaterial. In like manner may the circum- 
stances of it be distinguished. Now materiality is a relative 
term: applied to the consequences of an act, it bore relation to 
pain and pleasure : applied to the circumstances, it bears rela- 
tion to the consequences. A circumstance may be said to bo 
material, when it bears a visible relation in point of causality 
to the consequences: immaterial, when it bears no such visible 
relation. 

XXIV. The consequences of an act are events 2. A circum- a circum 
stance may be related to an event in point of causality in any teSSntedto 
one of four ways : i. In the way of causation or production. 

2. In the way of derivation. 3. In the way of collateral con-fouJ^js. 
nexion. 4. In the way of conjunct influence. It may be said ductVon’'* 
to be related to the event in the w'ay of causa1:ion when it is of tion^T Coi- 
the number of those that contribute to the production of such JIcxiot.**" 
event : in the way of derivation, when it is of the number of the 
events to the production of which that in question has been 
contributory : in the way of collateral connexion, where the 
circumstance in question, and the event in question, without 
being either of them instrumental in the pioduction of the other, 
are related, each of them, to some common object, which has 
been concerned in the production of them both in the waj of 
conjunct influence, when, whether related in any other way or 

‘ The itymolopy of the word circumstance is perfectly charac tcristic of f ir umsfjnu 
itsimpoit fircawi things standing round objects standing round li u',t'woVd " 

a gi\cn object. I forget what matliciiiaticiau it was tliat debned God to 
be a circle, of which the centre is everywhere, but the circumference no 
where. In like qianner the held of circumstances, belonging to any act, 
may he dehnod a circle, of which the circumference is no where, but of 
which the act in question is the centre. Now then, as any act may, tor 
the purpose of discourse, be considered as a centre, any other act or object 
whatsoever may be considered as of the number of those that arc standing 
round it 

* See B. II tit. [Evidence], ^ [Facts]. 
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not, they have both of them concurred in the production of some 
common consequence. 

XXV. An example may be of use. In the year i628,Villiers, 
• Duke of Buckingham, favourite and minister of Charles 1 . of 
England, received a wound and died. The man who gave it 
him was one Felton, who, exasperated at the mal-administration 
of which that minister was accused, went down from London to 
Portsmouth, where Buckingham happened then to be, made his 
way into his anti-chamber, and finding him busily engaged in 
conversation with a number of people round him, got close to 
him, drew a knife and stabbed him. In the effort, the assas- 
sin’s hat fell off, which was found soon after, and, upon searching 
him, the bloody knife. In the crown of the hat were found 
scraps of paper, with sentences expressive of the purpose he 
was come upon. Here then, suppose the event in question is 
the wound received by Buckingham : Felton’s drawing out his 
knife, his making his way into the chamber, his going down to 
Portsmouth, his conceiving an indignation at the idea of Buck- 
ingham’s administration, that administrationitsclf, Charles’s ap- 
pointing such a minister, and so on, higher and higher without 
end, are so many circumstances, related to the event of Buck- 
ingham’s receixung the wound, in the way of causation or pro- 
duction : the bloodiness of the knife, a circumstance related to 
the same event in the way of derivation ; the finding of the hat 
upon the ground, the finding the sentences in the hat, and the 
writing them, so many circumstances related to it in the way of 
collateral connexion : and the situation and conversations of the 
people about Buckingham, were circumstances related to the 
circumstances of Felton’s making his way into the room, going 
down to Portsmouth, and so forth, in the way of conjunct infiu- 
eiicc; inasmuch as they contributed in common to the event of 
Buckingham’s receiving the wound, by preventing him from 
putting himself upon his guard upon the first appearance of the 
intruder 

_ * The division may be farther illustrated and confirmed by the more 
simpleand particularcaseof animal generation. Toproduotioncorresponds 
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XXVI. These several relations do not all of them attach upon 
an event with equal certainty. In the first place, it is plain, 
indeed, that every event must have some circumstance or other, 
and in truth, an indefinite multitude of circumstances, related to 
it in the way of production : it mustof course have a still greater 
multitude of circumstances related to it in the way of collateral 
connexion. But it does not appear necessary that every event 
should have circumstances related to it in the way of derivation : 
nor therefore that it should have any related to it in the way of 
con j unct influence. But of the circumstances of all kinds which 
actually do attach upon an event, it is only a very small number 
that can be discovered by the utmost exertion of the human 
faculties : it is a still smaller number that ever actually do attract 
our notice: when occasion happens, more or fewer of them will 
be discovered by a man in proportion to the strength, partly of 
his intellectual powers, partly of his inclination^. It appears 

paternity : to derivation, filiation to collateral connexion, collateral con* 
sanguinity: to conjunct iiilluence, iiiamage and copulation. 

If necessary, it might be again illustrated by the material image of a 
c ham, such as that which, according to the ingenious fiction of the ancients, 
IS attached to the throne of Jujnter. A section of this cham should then 
be exhibited by way of sjiccimen, m the manner of the dtagram of a pedi- 
gree Such a figure I should accordingly have exhibited, had it not been 
for the apprelicnsion that an exhibition of this sort, while it made the 
subject a small matter clearer to one man outof a hundred, might, like the 
mathematical formularies we see sometimes employed for the like purpose, 
make it more obscure and formidable for the other nmety-mne. 

* The more remote a connexion of this sort is, of course the more obscure. 
It will often hajipen that a connexion, the idea of which would at first 
sight apjiear extravagant and absurd, shall be rendered highly probable, 
and indeed indisputable, merely by the suggestion of a few mtermediate 
circumstances 

At Rome, 390 years before the Christian ova, a goose sets up a cackhng : 
two thousand years afterwords a king of fVance is murdered. To consider 
these two events, and nothing more, what can appear more extravagant 
than the notion that the former of them should have had any mfluence on 
the production of the latter 7 Fill up the gap, brmg to mind a few mter* 
mediate circumstances, and nothmg can appear more probable. It was the 
cackling of a pa. cel of geese, at the time the Gauls had surprised the Capi- 
tol, that saved the Roman commonwealth . had it not been for the ascend- 
ancy that commonwealth acquired afterwards over most of the nations of 
Europe, amongst others over France, the Chiistian rehgion, humanly 
speaking, could not have estabhshed itself in the manner it did in that 
country. Grant then, that such a man as Henry IV. would have existed, 
no man, however, would have had those motives, by which Ravaillac, mis- 
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therefore that the multitude and description of such of the cir- 
cumstances belonging to an act, as may appear to be material, 
will be determined by two considerations : l. By the nature of 
things themselves. 2. By the strength or weakness of the facul- 
ties of those who happen to consider them. 

XXVII. Thus much it seemed necessary to premise in general 
concerning acts, and their circumstances, previously to the con- 
sideration of the particular sorts of acts with their particular 
circumstances, with which we shall have to do in the body of 
the work. An act of some sort or other is necessarily included 
in the notion of every offence. Together with this act, under 
the notion of the same offence, are included certain circum- 
stances : which circumstances enter into the essence of the 
offence, contribute by their conjunct influence to the production 
of its consequences, and in conjunction with the act are brought 
into view by the name by which it stands distinguished. These 
we fthall have occasion to distinguish hereafter by the name of 
criminative circumstances^. Other circumstances again entering 
into combination vrith the act and the for mer set of circumsta nco'- , 
are productive of still farther consequences. These additional 
consequences, if they are of the beneficial kind,bestow,8Ccording 
to the value they bear in that capacity, upon the circumstances 
to which they owe their birth the appellation of exculpative ® or 
extenuative circumstances ® : if of the mischievous kind, they 
bestow on them the appellation of aggravative circumstances 
Of all these different sets of circumstances, the criminative are 
connected with the consequences of the original offence, in the 
way of production ; with the act, and with one another, in the 
way of conjunct influence : the consequences of the original 
offence with them, and with the act respectively, in the way of 
derivation : the consequences of the modified offence, with the 

led by a mihchiovoub notion concerning the dictates of that religion, was 
prompted to assassinate him. 

* Sec B. 1. 1 1. [Grim, circumstances]. 

* See B. I. tit. [Justifications]. 

* See B. I. tit. [Extenuations]. 

* See B. I. tit. [Aggravations]. 
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criminative, exculpative, and extenuative circumstances respec- 
tively, in the way also of derivation : these difierent sets of 
circumstances, with the consequences of the modified act or 
offence, in the way of production : and with one another (in 
respect of the consequences of the modified act or offence) in the 
way of conjunct influence. Lastly, whatever circumstances can 
be seen to be connected with the consequences of the offence, 
whether directly in the way of derivation, or obliquely in the 
way of collateral affinity (to wit, in virtue of its beinp; connected, 
in the way of derivation, with some of the circumstances with 
which they stand connected in the same manner) bear a material 
relation to the offence in the way of evidence, they may accord- 
ingly be styled evidentiary circumstances, and may become of 
use, by being held forth upon occasion as so many proofs, 
indications, or evidences of its having been committed 

* See B. I. tit. f Acoessory Offences] and B. II. tit. [Evidence]. 

It is evident that this analysis is equally ai)nlipable to incidents of a 
purely physical nature, as to those in which moral agency is concerned. If 
therefore it be just an<l useful here, it might U* found not imiiosbible, per- 
haps, to find some use fur it in natural philosophy. 


bextiiam 


G 



CHAPTER VIII. 


OF INTEKTIONALITY, 

^capituia I, So much With regard to the two first of tlie articles upon 
which the evil tendency of an action may depend mz. the act 
itself, and the general assemblage of the tircumstances with 
\vhich it may have been accompanied. We come now to con- 
sider the ways in which the particular circumstance of mtentwn 
may be concerned in it. 

The inten II First, then, the intention or will may regard either of two 

objects I. The act itself or, 2. Its consequences Of these 
or/i'Tto objects, that which the intention regards may be styled tnten- 
quiuces tionol. If it regards the act, then the act may be said to be 
intentional 1 if the consequences, so also then may the conse- 
quences If it regards both the act and consequences, the 
whole action may be said to be intentional. Whichever of those 
articles is not the object of the intention, may of course be said 
to be unintentional. 

Amh^uitrof ‘ On this occahion the -worils voluntary and tnvoluniary are commonly 
IS* ''ia% an 1 omi)loye(i Thesi , howc vei, I puriMjn ly ub'itam from, on acr ount of the 
untJMtutij) extrerm ambiguity of their signification Bj a roluntary act n meant 
sometimes, any att,m the performance of which the will lias had any con- 
cern at all , in this sense, it is synonymous to rntintional sometimes such 
acts only, in the production of which the will has been determined by 
motives not of a painful nature , in this sense it is synonymous to uncon- 
strained, 01 vncoarced sometimes such acts only, in the production of 
which the will has been elctermmed by motives, which, whether of the 
pie asurable oi minful kind, occurred to a man himself, without being sug- 
gested by any liody else m tbs sense it is synonymous to spontaneous 
The se nse of the word mvoluntaiy docs not correspond completely to that 
of the word voluntary Involuntary is used in opposition to intentional , 
and to unconstrained but not to spontaneous It might be of use to con- 
fine the signification of the woids voluntary and involuntary to one single 
and very narrow case, which will bo mentioned in the next note 
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III. The act may very easily be intentional without the con- it may re- 
sequences ; and often is so. Thus, you may intend to touch a mthout^uy 
man, without intending to hurt him : and yet, as the conse- aequra^' 
quences turn out, you may chance to hurt him. 

IV. The consequences of an act may also be intentional, with- — oftiie 

out the act’s being intentional throughout ; that is, without its Jgg 
being intentional in every stage of it : but this is not so frequent Si its 

a case as the former. You intend to hurt a man, suppose, byrun- 

ning against him, and pushing him down : and you run towards 
him accordingly : but a second man coming in on a sudden 
between you and the first man, before you can stop yourself, you 
run against the second man, and by him push down the first. 

V. But the consequences of an act cannot be intentional, 
without the act’s being itself intentional in at least the first furdinK tiio 
stage. If the act be not intentional in the first stage, it is 

no act of yours ; there is accordingly no intention on your 
part to produce the consequences : that is to say, the individual 
consequences. All there can have been on your part is a distant 
intention to produce other consequences, of the same nature, by 
some act of yours, at a future time : or else, without any inten- 
tion, a bare wish to see such event take place. The second man, 
suppose, runs of his own accord against the first, and pushes him 
down. You had intentions of doing a thing of the same nature : 
viz. To run against him, and push him down yourself ; but you 
had done nothing in pursuance of those intentions : the indi- 
vidual consequences therefore of the act, which the second man 
performed in pushing down the first, cannot be said to have 
been on your part intentional K 

* To render the analysis here given of the jiossible states of the mind in 
point of intentionality absolutely complete, it must be pushed to such a luge, nay be 
farther degree of minutenoes, as to some eyes will be apt to appear trilling. “ "sp”* 

On this account it seemed advisable to discard what follows, from the text i. 'o>»nttty of 
to a place where sjiy one who thinks pro})er may pass by it. An act of the ’ 

body, when of the positive kind, is a motion ; now in motion there are ^ velocity, 
always three articles to be considered ; i. The quantity of matter that 
moves : 2. The direction in which it moves : and, 3. The velocity with 
which it moves. Correspondent to these three articles, are so many modes 
of intentionality, with regard to an act, considered as being only in its first 
stage. To bo completely unintentional, it must be uninteutioual with 

O 2 
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Aconse- VI. Second. A consequence, when it is intentional, may 

when inten* either be directly so, or only obliquely. It may be said to be 

tional.inay “ . . , , ^ * a • 

directly directly or lineally intentional, when the prospect of producmg 

liqueiy. it constituted one of the links in the chain of causes by which 
the person was determined to do the act. It may be said to be 
obliquely or collaterally intentional, when, although the conse- 
quence was in contemplation, and appeared likely to ensue in 
case of the act’s being performed, yet the prospect of producing 
such consequence did not constitute a link in the aforesaid 
chain. 

When di- VII. Third. An incident, which is directly intentional, may 
mateiy or either be ulUmately so, or only mediately. It may be said to be 
medmteij intentional, when it stands last of all exterior events 

in the aforesaid chain of motives , insomuch that the prospect of 
the production of such incident, could theie be a certainty of its 
taking place, would be sufficient to determine the will, without 
the prospect of its producing any other. It may be said to be 
mediately intentional, and no more, when there is some other 
incident, the prospect of producing which forms a subsequent 
linkin the same chain insomuch that the prospect of producing 

respect to every one of these three particulars This is the case with those 
acts which alone are properly termed involuntary acts, m the performance 
of which the will has no sort of share such as the contraction of the heart 
and arteries 

Upon this principle , acts that are unintentional in their first stage, may 
be distinguished into such as ore completely unintentional, and such as are 
incompletely unintentional and these again may be unintentional, either 
in point of quantity of matter alone, m pomtof direction alone, m point of 
velocity alone, or m any two of these points together 

The example given further on may easily be extended to this part of the 
analysis, by any one who thinks it worth the while 
There seem to be occasions in which even these disquisitions, minute as 
they may appear, may not be without their use in practu e In the case of 
homicide, for example, and other corporal injuries, all the distmctions here 
specihod may occur, and in the course of trial may, for some purpose or 
other, require to be brought to mind, and made the subject of discourse. 
What may contribute to render the mention of them pardonable, is the use 
that might possibly be made of them m natural philosophy In the hands 
of an expert metaphysician, these, together with the foregoing chapter on 
human actions, and the section on facts m general, m title Evidence of the 
Book of Procedure, might, perhaps, be made to contribute something 
towards an exhaustive anal^is of the possible varieties of mechamcal 
inventions. 



the former would not have operated as a motive, but for the 
tendency which it seemed to have towards the production of the 
latter. 


VIII. Fourth. When an incident is directly intentional, it When di- 
may either be exclusively so, or inexclusively. It may be said tioniu, it 
to be exclusively intentional, when no other but that very indi- ciuaivei^ «>, 
vidual incident wouldhaveanswered the purpose, insomuch that giveiy. 


no other incident had any share in determining the will to the 
act in question. It may be said to have been inexclusively^ in- 
tentional, when there was some other incident, the prospect of 
which was acting upon the will at the same time. 


IX. Fifth. When an incident is inexclusively intentional, it Wh^ inex- 
may be either conjunctively so, disjunctively, ormd2scn»»?V?o/eZy. mByleooii- 
It may be said to be conjunctively intentional with regard to 
such other incident, when the intention is to produce both ; dis- discnmm'" 
junctively, when the intention is to produce either the one or “■ 


the other indifierently, but not both ; indiscriminately, when the 


intention is indifferently to produce either the one or the other. 


or both, as it may happen. 

X. Sixth. When two incidents are disjunctively intentional, wiieii djb- 

• mi junctively. It 

they may be so with or without pre erence. They may be said may be wuh 
1 . , , . ■ . . - , , or without 

to be so with preference, when the mtention is, that one of them preterence. 

in particular should happen rather than the other ; without pre- 
ference, when the intention is equally fulfilled, whichever of them 


happens 

XI. One example will make all this clear. William II. king Example, 
of England, being out a stag-hunting, received from Sir Walter 


‘ Or concurrently. 

* There is a difference between the case where an incident is altogether Difference be. 
unintentional, and that in which, it being disjunctively intentional with JlS™ being 
reference to another, the preference is in favour of that other. In the first 
case, it is not the intt'ntion of the jiarty that the incident in question should nwiy utm.' 
happen at all : in the latter case, the intention is rather that the other *,“e"eli,*ron u 
should happen : but if tl at cannot he, then that this in question should m favour of the 
happen rather than that neither should, and that both, at any rate, should 
not happen. 

All these are distinctions to be attended to in the use of the particle or; 
a particle of very ambiguous import, and of great importance in legislation. 

See Append, tit. [Composition], 
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Tyrrel a wound, of which he died^. Let us take this case, and 
diversify it with a variety of suppositions, correspondent to the 
distinctions just laid down. 

1. First then, Tyrrel did not so much as entertain a thought 
of the king’s death ; or, if he did, looked upon it as an event of 
which there was no danger. In either of these cases the in- 
cident of his killing the king was altogether unintentional. 

2. He saw a stag running that way, and he saw the king 
riding that way at the same time : what he aimed at was to kill 
the stag : he did not wish to kill the king : at the same time he 
saw, that if he shot, it was as likely he should kill the king 
as the stag : yet for all that he shot, and killed the king ac- 
cordingly. In this case the incident of his killing the king was 
intentional, but obliquely so. 

3. He killed the king on account of the hatred he bore him, 
and for no other reason than the pleasure of destroying him. 
In this case the incident of the king’s death was not only directly 
but ultimately intentional. 

4. He killed the king, intending fully so to do ; not for any 
hatred he bore him, but for the sake of plundering him when 
dead. In this case the incident of the king’s death was directly 
intentional, but not ultimately : it was mediately intentional. 

5. He intended neither more nor less than to kill the king. 
He had no other aim nor wish. In this case it u as exclusively 
as well as directly intentional : exclusively, to wit, with regard 
to every other material incident. 

6. Sir Walter shot the king in the right leg, as he w'as pluck- 
ing a thorn out of it with his left hand. His intention was, by 
sbootiug the arrow into his leg through his hand, to cripple him 
in both those limbs at the same time. In this case the incident 
of the king’s being shot in the leg was intentional : and that 
conjunctively with another which did not happep ; viz. his being 
shot in the hand. 

7. The intention of Tyrrel was to shoot the king either in the 
hand or in the leg, but not in botb ; and rather in the hand 

Hume's Ilial. 
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than in the leg. In this case the intention of shooting in the 
hand was disjunctively concurrent, with regard to the other in- 
cident, and that with preference. 

8. His intention was to shoot the king either in the leg or 
the hand, whichever might happen : but not in both. In this 
casetheintention was inexclusive, but disjunctively so : yet that, 
however, without preference. 

g. His intention was to shoot the king either in the leg or 
the hand, or in both, as it might hai)peii. In this ease the 
imtenticn was indiscriminately concurrent, with respect to the 
two incidents. 

XII. It is to be observed, that an act may be unintentional intentionai- 

in any stage or stages of it, though intentional in the pieceding : 

and, on the other hand, it tnav be intentional in anv stage or ent 

, . , . ^ howfarroa- 

stages of it, and yet unintentional in the succeeding*. Buttenai. 
whether it be intentional or no in any preceding stage, is im- 
material, with respect to the consequences, so it be unintentional 
in the last. The only point, with respect to which it is material, 
is the proof. The more stages the act is uninteiitioiial in, the 
more apparent it will commonly be, that it was unintentional 
with respect to the last. If a man, intending to strike you cn 
the cheek, strikes you in the eye, and puts it out, it will probably 
be difficult for him to prove that it w’as not his intention to 
strike you in the eye. It will probably be easier, if his intention 
was really not to strike you, or oven not to strike at all. 

XIII. It i.s frcniiont to hoar men speak of a good intention, of 

' 1 j . nntl liadiu SS 

a bad intention ; of the goodness and badiK\ss of a man s iiiteii- of mtcmiou 
tion : a circumstance on which great stress i,s generally laid. It 
is indeed of no small importance, when projierly understood ; 
but the import of it is to the last degree ambiguous and obscure. 

Strictly speaking, nothing can be said to be good or bad, but 
either in itself* which is the case only with pain or pleasure : 
or on account of its effects ; which is the case only with things 
that are the causes or preventives of pain and pleasure. But in 
a figurative and less proper way of speech, a thing may also be 
‘ See ch. vii. [Actions], par. 14. 
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styled good or bad, in consideration of its cause. Now tbe effects 
of an intention to do such or such an act, are the same objects 
which we have been speaking of under the appellation of its 
consequences : and the causes of intention axe called motives. A 
man’s intention then on any occasion may be styled good or 
bad, with reference either to the consequences of the act, or with 
reference to his motives. If it be deemed good or bad in any 
sense, it must be either because it is deemed to be productive of 
good or of bad consequences, or because it is deemed to onginate 
from a good or from a bad motive. But the goodness or bad- 
ness of the consequences depend upon the circumstances. Now 
the circumstances arc no objects of the intention. A man in- 
tends the act : and by his intention produces the act : but as to 
the circuni'-tanccfa, he does not intend them : he does not, inas- 
much as they arc circumstances of it, produce them. If by 
accident there be a few which he has been instrumental in pro- 
ducing, it has been by former intentions, directed to fonner acts, 
productive of those circumstances as the consequences : at the 
time in question he takes them as he finds them. Acts, with 
their con8c<juenccs, are objects of the will as well as of the 
understanding • circumstances, as such, are objects of the under- 
standing only. All he can do with these, as such, is to know or 
not to know them; in other w'ords, to be conscious of them, or 
not conscious. To the title of Consciousness belongs what is 
to be said of the goodness or badness of a man’s intention, as 
resulting from the consequences of the act ; and to the head of 
Motives, what is to be said of his intention, as resulting from 
the motive. 



CHAPTER IX. 


OF CONSCIOUSNESS. 


I. So far with regard to the ways in which the will or inten- ^nneiion 
tion may be concerned in the production of any incident : we ter wt^tSa 
come now to consider the part which the understanding 
perceptive faculty may have borne, with relation to such in- 
cident. 

II. A certain act has been done, and that intentionally : that Acts advised 

, , . , , . and unad- 

act was attended with certain circumstances : upon these cir- vised: con- 

cumstances depended certain of its consequences; and amongst what. 

the rest, all those which were of a nature purely physical. Now 

then, take any one of these circumstances, it is plain, that a man, 

at the time of doing the act from whence such consequences 

ensued, may have been either conscious, with respect to this 

circumstance, or unconscious. In other w’ords, he may either 

have been aware of the circumstance, or not aware : it may 

either have been present to his mind, or not present. In the 

first case, the act may be said to hai e been an advised act, with 

respect to that circumstance : in the other case, an unadvised 

one. 

III. There are two points, with regard to which an act may Uimdvised- 

have been advised or unadvised: i. The existence of the circum-^dertJcr^ 
stance itself. 2. The materiality of it mateiSSaj!!^ 

IV. It is manifest, that with reference to the time of theThecironm- 

act, such ciicumstance may have been either present, past, or fiaveb^n^ 
j. . present, 

future. , 

V. An act which is unadvised, is either heedless, or not heed- An*Mfid. 
less. It is termed heedless, when the case is thought to 

such, that a person of ordinary prudence®, if prompted by an 

* See oh. vii. [Actions], par. 3. * See ch. yi. [Sensibility], par. 12. 
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ordinary share of henevolence, would have heen likely to have 
bestowed such and so much attention and reflection upon the 
material circumstances, as would have effectually disposed him 
to prevent the mischievous incident from taking place : not 
heedless, when the case is not thought to be such as above 
mentioned 

vis^'act Whether a man did or did not suppose the cx- 

wimt -A istence or materiality of a given circumstance, it may be that he 
iniR-sup- •' " . . , . 

posai. did suppose the existence and materiality of sonic circumstance, 

which cither did not exist, or which, though existing, was not 
material. In such case the act may be said to be mis-advised, 
with respect to such imagined circumstance; and it maybe said, 
that there has been an erroneous supposition, or a mis-supposal 
in the case. 

Thenp- VII. Now a eircuinstauce, the existence of which is thus 
ounistaiice erroneously supposed, may be material either, i. In the way of 
S'enmu-'^ prevention: or, 2. In thatof eonipensation. It maybe said to 
wayeitherof bo material inthe w ay of prevention, when its oflcct or tendency, 
orrt'com” had it existed, would have been to prevent the obnoxious con- 
penaioon. ggqypjices : in the way of compensation, when that effect or 
tendency would have heen to produce other consequences, the 
beneficialncs.s of which would ha veout- weighed themischievous- 
ness of the others. 

It may have VIII. It is manifest that, with reference to the time of the 

^sSl*pfe- s'lch imaginary circumstance may in either case have been 

orfutuiw’ supposed cither to be present, past, oi future. 

Eiampie, TX. To return to the example exhibited in the preceding 
'’ontuiued ^ , 

the last cliiipter . 

chapter. Tyrrel intended to shoot in the direction in which he 

shot ; but be did not know that the king was riding so near 
that way. In this case the act he performed in shooting, the 
act of shooting, was unadvised, with respect to hhe existence of 
the circumstance of the king’s being so near riding that way. 

II. He knew that the king was riding that way : but at the 


* See B. I. tit. tlilxtenuationB]. 
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distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the 
act was unadvised, with respect to the materially of the cir- 
cumstance. 

12. Somebody had dipped the arrow in poison, without 
Tyrrel’s knowing of it. In t h is case the act was unadvised, 
with respect to the existence of a fast circumstance. 

13. At the very instant that Tyrrcl drew the bow, the king, 
being screened from his view by the foliage of some bushes, was 
riding furiously, in such manner as to meet the arrow in a 
direct line ; which circuraatance was also more than Tyrrcl 
knew of. In this case the act was unadvised, with respect to 
the existence of a present circumstance. 

14. The king being at a distance from court, could get 
nobody to dress his wound till the next day ; of which circum- 
stance Tyrrel was not aware. In this case the act was unad- 
vised, with respect to what was then a future circumstance. 

15. Tyrrel knew of the king’s being riding that way, of his 
being so near, and so forth ; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot from 
which he shot, and that to wliich the king was riding. In this 
case the act was mis-adcised, proceeding on the mis-sufposal of 
a frevetitire circurastaiice. 

16. Tyrrcl knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 

But he believed the king to be an usurper : and supposed he 
was coining up to attack a person whom Tyrrcl believed to be 
the rightful king, and uho was riding by Tyrrel’s side. In 
this ease the act was also mis-ad vised, but pioeeeded on the 
mis-supposal of a compevsative circumstance. 

X. Let us observe the connexion there is between intention- in what wise 
ality and consciousness. When the act itself is intentional, and JlSfe iwilds 
with respect to the existence of all the circumstances advised, uonainy* 
as also with respect to the materiality of those circumstances, in {o’tSe 
relation to a given consequence, and there is no mis-supposal 
with regard to any preventive circumstance, that consequence 



9 * 


ConteioHtnet9. [citap. 

must also be intentional : in otbei words ; advisedness, with 
respect to the circumstances, if clear from the mis-supposal of 
any preventive circumstance, extends the intentionality from 
the act to the consequences. Those consequences may be 
either directly intentional, or only obliquely so : but at any 
rate they cannot but be intentional. 

XI. To go on with the example. If Tyrrel intended to shoot 
in the direction in which the king was riding up, and knew that 
the king was coming to meet the arrow, and knew the pro- 
bability there was of his being shot in that same part in which 
he was shot, or in another as dangerous, and with that same 
degree of force, and so forth, and was not misled by the erro- 
neous supposition of a circumstance by which the shot would 
have been prevented from taking place, or any such other pre- 
ventive circumstance, it is plain he could not but have intended 
the king’s death. Perhaps he did not positively wish it ; but 
for all that, in a certain sense he intended it. 

A XII. What heedlessness is in the case of an unadvised act, 

may be mh rashness is in the case of a misadvised one. A misadvised act 
then may be either rash or not rash. It may be termed rash, 
when the case is thought to be such, that a person of ordinary 
prudence, if prompted by an ordinary share of benevolence, 
would have employed such and so much attention and reflection 
to the imagined circumstance, aB,by discovering to him the non- 
existence, improbability, or immateriality of it, would have 
effectually disposed him to prevent the mischievous incident 
from taking place. 

^aeinten- XIII. In Ordinary discourse, when a man does an act of 
^doriiad which the consequences prove nxischievous, it is a common 
deSeiltij thing to speak of him as having acted with a good intention or 
M ^ intention, of his intention’s being a good one or a 

^w ntuai ijjjg epithets good and bad are all this,while applied, 

qaences. gee^ to the intention : but the application of them is most 
commonly governed by a supposition formed with regard to the 
nature of the motive. The act, though eventually it prove 
mischievous, is said to be done with a good intention, when it is 
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supposed to issue from a motive which is looked upon as a good 
motive : with a bad intention, when it is supposed to be the 
result of a motive which is looked upon as a bad motive. But 
the nature of the consequences intended, and the nature of the 
motive which gave birth to the intention, are objects which, 
though intimately connected, are perfectly distinguishable. The 
intention might therefore with perfect propriety be styled a 
good one, whatever were the motive. It might be styled a 
good one, when not only the consequences of the act prove mis 
chievous, but the motive which gave birth to it was what is 
called a bad one. To warrant the speaking of the intention as 
being a good one, it is sufficient if the consequences of the act, 
had they proved what to the agent they seemed likely to be, 
would have been of a beneficial nature. And in the same 
manner the intention may be bad, when not only the conse- 
quences of the act prove beneficial, but the motive which gave 
birth to it was a good one. 

XIV. Now, when a man has a mind to speak of your intention it is better 
as being good or bad, with reference to the consequences, if he Ztutm is 
speaks of it at all he must use the word intention, for there ^ken^fu 
is no other. But if a man means to speak of the motive from 

which your intention originated, as being a good or a bad one, **** 
he is certainly not obliged to use the word intention : it is at 
least as well to use the word motive. By the supposition he 
means the motive ; and very likely he may not mean the inten- 
tion. For what is true of the one is very often not true of the 
other. The motive may be good when the intention is bad : 
the intention may be good when the motive is bad : whether 
they are both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the consequences K It is therefore much better, 
when motive is meant, never to say intention. 

XV. An example will make this clear. Out of malice a man Example, 
prosecutes you for a crime of which he believes you to be guilty, 

but of which in fact you are not guilty. Here the consequences 
^ See ob. xii. [Consequences]. 
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of his conduct are mischievous : for they are mischievous to you 
at any rate, in virtue of the shame and anxiety which you are 
made to suffer while the prosecution is depending : to which is 
to be added, in case of your being convicted, the evil of the 
punishment. To you therefore they are mischievous ; nor is 
there any one to whom they are beneficial. The man’s motive 
was also what is called a bad one; for malice will be allowed by 
every body to be a bad motive. However, the consequences of 
his conduct, had they proved such as he believed them likely to 
be, would have been good : for in them would have been in- 
cluded the punishment of a criminal, which is a benefit to all 
who are exposed to suffer by a crime of the like nature. The 
intention therefore, in this case, though not in .a common way 
of speaking the motive, might be styled a good one. But of 
motives more particularly in the next chapter. 

Intention, XVI. In the same sense the intention, whether it be positively 

it may good or no, SO long as it is not bad, may be termed innocent 
bo innocent Accordingly, let 1 he consequences have proved mischievous, and 
let the motive have been what it will, the intention may be 
termed innocent in either of two cases ; i. In the case of wn- 
advisedness with respect to any of the circumstances on which 
the mischievousness of the consequences deiiended : 2. In the 
case of mts-advisedness with respect to any circumstance, which, 
had it been what it appeared to be, would have served either to 
prevent or to outweigh the mischief. 

Intentional- XVII. A few words for the purpose of applying what has 
BC10U*ftlC8St been said to the Roman law. Unintcntionality, and innocence 
of m the of intention, seem both to bo included in the case of infor- 
Homan law. wherc there is neither dolus nor culpa. Unadvisedness 

coupled with hecdlessness, and mis-advisedness coupled with 
rashness, correspond to the culpa sine dole. Direct intention- 
ahty corresponds to dolus. Oblique intentionalil^ seems hardly 
to have been distinguished from direct ; were it to occur, it 
would probably be deemed also to correspond to dolus. The 
division into culpa, lata, levis, and levissima, is such as nothing 
certain can correspond to. What is it that it expresses ? Adis- 
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tinction, not in the case itself, but only in the sentiments which 
any person (a judge, for instance) may find himself disposed to 
entertain with relation to it : supposing it already distinguished 
into three subordinate cases by other means. 

The word dolus seems ill enough contrived : the word culpa as 
indifferently. Dolus, upon any other occasion, would be under- 
stood to implydeceit, concealment^ clandestinity*: but here it 
is extended to open force. Culpa, upon any other occasion, 
would be understood to extend to blame of every kind. It 
would therefore include dolus *. 

XVIII. The above-mentioned definitions and distinctions areuseofthu 
far from being mere matters of speculation. They are capable 
of the most extensive and constant application, as well to moral 
discourse as to legislative practice. Upon the degree and bias 
of a man’s intention, upon the absence or presence of conscious- 
ness or mis-siipposal, depend a great part of the good and bad, 
more especially of the bad consequences of an act; and on this, 
as well as other grounds, a great part of the demand for punish- 

* See B. I tit [Theft] verbo [amenable] 

* Dolus, an virtus quis in host® requirit ? — ViRon,. 

SoAfi Kat diiifiaSuv — HOMXR 

> I pretend not here to give any determinate explanation of a set of 
'woids, of -which the great misfortune iH,that the import of them is confused 
and indeterminate I speak only by approximation To attempt to deter- 
mine the precise import that has been given them by a hundredth part of 
the authors that have used them, would be an endlees task Would any 
one talk intelligibly on this subject in Latin^ let him throw out dolvs alto- 
gether • let him keep culpa, for the jiurjiose of expressing not the case 
itself, but the sentiment that is entortamed concerning a case described by 
other means. Forintentionality.let him com a word boldly, and say tidcii- 
tionaltlas : for umntentionality, non-i/tfcirffowofiliM. For unadvisedness, 
he has already the word unettia ; though the words tmprudcntia, indbser- 
t>antta,were it not for the other senses they are u--od m, would do better, 
forunadvisedness coupled with heedles-ni ss, M liiiii say inActlta culpabilis • 
for unadvisedness without heodlessness, tnculpalnlis ; for mis-ad- 

-visedness coupled with rashness, error ndpabdie, e ror temerarzus, or ern/r 
cum temerztafe : for mis-advisedness without rds'mess, error tnctdpabtlzs, 
error non-teinerar^s, or error ezne temeritaie 

It is not unfrequent like-wise to meet with the phrase, malo ammo • a 
phrase still more mdeterminaU*, if possible, than any of the former It 
seems to have reference either to intontiOQality, or to consciousness, oi to 
the motive, or to the disposition, or to any two or more of these taken 
together ; nobody can toll which : these being objects which seem to have 
never hitherto been properly distinguished and defined. 
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ment^. The presence of intention with regard to such or such 
a consequence, and of consciousness with regard to such or such 
a circumstance, of the act, will form so many criminative circum- 
stances or essential ingredients in the composition of this or 
that offence : applied to other circumstances, consciousness will 
form a ground of aggravation, annexable to the like offence 
In almost all cases, the absence of intention with regard to 
certain consequences, and the absence of consciousness, or the 
presence of mis-suppoaal, with regard to certain circumstances, 
will constitute so many grounds of extenuation *. 

' Soe ch. xiii. [Cason unmeet). 

* See B. I. tit. [Circumstances influencing]. 

• See B. I. tit. [Aggravation."*]. 

^ See B. I. tit. [E-xtenustionsj. 



CHAPTER X. 


OF MOTIVES. 

§ I. Different senses of the word motive^. 

I. It is an acknowledged truth, that every kind of act what- Motives, 
ever, and consequently every kind of offence, is apt to assume a MdetSV" 
different character, and he attended with different effects, accord- 
ing to the nature of the motive which gives birth to it. This 
makes it requisite to take a view of the several motives by which 
human conduct is liable to be influenced. 

II. By a motive, in the most extensive sense in which 

word is ever used with reference to a thinking being, is meant tives have 
any thing that can contribute to give birth to, or even to pre- do* * hei^ *** 
vent, any kind of action. Now the action of a thinking being 
is the act either of the body, or only of the mind : and an act of 
the mind is an act either of the intellectual faculty, or of the 
will. Acts of the intellectual faculty will sometimes rest in the 
understanding merely, without exerting any influence in the pro- 
duction of any acts of the will. Motives, which are not of a 
nature to influence any other acts than those, may be styled 
purely sjteculative motives, or motives resting in speculation. 

But as to these acts, neither do they exercise any influence over 

* Note by the author, July, 1822. 

Fora tabular q^ultaneousviewof the whole list of HOTivxs.in conjunc- 
tion with the correspondent pleasures and pains, interests and desires, see, 
by the same author, T<Me of the Springs 0/ Action, &o., with Explanatory 
Notes and Observations. London : 1817, Hunter, St. Paul’s Church Y ard, 

8vo. pp. 32. 

The word inducement has of late presented itself, as being in its significa- 
tion more comprehensive than the word motive, and on some occasions more 
apposite. 

BXNTHAU 
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external acts, or over their consequences, nor consequently over 
any pain or any pleasure that may be in the number of such 
consequences. Now it is only on account of their tendency to 
produce either pain or pleasure, that any acts can be material. 
With acts, therefore, that rest purely in the understanding, we 
have not here any concern : nor therefore with any obj ect, if any 
such there be, which, in the character of a motive, can have no 
influence on any other acts than those. 

III. The motives with which alone we have any concern, are 
such as are of a nature to act upon the will. By a motive then, 
in this sense of the word, is to be understood any thing what- 
soever, which, by influencing the will of a sensitive being, is 
supposed to serve as a means of determining him to act, ot 
voluntarily to forbear to act^, upon any occasion. Motives of 
this sort, in contradistinction to the former, may be styled 'prac- 
tical motives, or motives appl3ring to practice. 

IV. Owing to the poverty and unsettled state of language, 
the word motive is employed indiscriminately to denote two 
kinds of objects, which, for the better understanding of the sub- 
ject, it is necessary should be distinguished. On some occasions 
it is employed to denote any of those really existing incidents 
from whence the act in question is supposed to take its rise. 
The sense it bears on these occasions may be styled its literal or 
unfguraiive sense. On other occasions it is employed to denote 
a certain fictitious entity, a passion, an affection of the mind, an 
ideal being w'hich upon the happening of any such incident is 
considered as operating upon the mind, and prompting it to 
take that course, towards which it is impelled by the influence 


' When the cfiect or tendency ot a motive is to determine a man to for- 
bear to act, it may seem improper to mako use of the term motive: since 
motive, properly speaking, means that which disposes an object to move. 
We must however use that improper term, or a term whiih, though proper 
enough, is scarce in use, the word determinative. Byway of justification, or 
at least apology, for the popular usage in this behalf, it may bo observed, 
that even forbearance to act, or the negation of motion (that is, of bodily 
motion) supposes an act done, when such forbearance is voluntary. It sup- 
poses, to wit, an act of the will, which is as much a positive act, as much a 
motion, as any other act of the thinking substance. 
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of such incident. Motives of this class are Avarice, Indolence, 
Benevolence, and so forth ; as we shall see more particularly 
farther on. This latter may be styled the Jigurative sense of 
the term motive. 

V. As to the real incidents to which the name of motive is Motives in- 
also given, these too are of two very different kinds. They extenor, 
may be either, i. The internal perception of any individual lot 

of pleasure or pain, the expectation of which is looked upon as 
calculated to determine you to act in such or such a manner ; as 
the pleasure of acquiring such a sum of money, the pain of 
exerting yourself on such an occasion, and so forth : or, 2. Any 
external event, the happening whereof is regarded as having a 
tendency to bring about the perception of such pleasure or such 
pain ; for instance, the coming up of a lottery ticket, by which 
the possession of the money devolves to you ; or the breaking 
out of a fire in the house you are in, which makes it necessary 
for you to quit it. The former kind of motives may be termed 
interior, or internal : the latter exterior, or external. 

VI. Two other senses of the term motive need also to be dis- Motive in 
tinguished. Motive refers necessarily to action. It is a pleasure, m^otivie in 
pain, or other event, that prompts to action. Motive then, in 

one sense of the word, must be previous to such event. But, 
for a man to be governed by any motive, he must in every 
case look beyond that event which is called his action ; he must 
look to the consequences of it : and it is only in this way that 
the idea of pleasure, of pain, or of any other event, can give 
birth to it. He must look, therefore, in every case, to some 
event posterior to the act in contemplation : an event which as 
yet exists not, but stands only in prospect. Now, as it is in all 
cases dif&cult, and in most cases unnecessary, to distinguish 
between objects so intimately connected, as the posterior pos- 
sible object whrnh is thus looked forward to, and the present 
existing object or event which takes place upon a man’s looking 
forward to the other, they are both of them spoken of under the 
same appellation, motive. To distingmsh them, the one first 
mentioned may be termed a motive in prospect, the other a 
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motive in esse : and under each of these denominationB wiU 
come as well exterior as internal motives. A fire breaks out in 
your neighbour’s house ; you are under apprehension of its ex- 
tending to your own : you are apprehensive, that if you stay in 
it, you will be burnt : you accordingly run out of it. This then 
is the act : the others are all motives to it. The event of 
the fire’s breaking out in your neighbour’s house is an external 
motive, and that in esse : the idea or belief of the proba- 
bility of the fire’s extending to your own house, that of your 
being burnt if you continue, and the pain you feel at the 
thought of such a catastrophe, are all so many internal events, 
but still in esse ; the event of the fire’s actually extending to 
your own house, and that of your being actually burnt by it, 
external motives in prospect : the pain you would feel at seeing 
your house a burning, and the pain you would feel while you 
yourself were burning, internal motives in prospect ; which 
events, according as the matter turns out, may come to be in 
esse : but then of course they will cease to act as motives. 
Motive* im- VII. Of all thcse motives, which stand nearest to the act, to 
wmotof the production of which they all contribute, is that internal 
motive in esse which consists in the expectation of the internal 
motive in prospect : the pain or uneasiness you feel at the 
thoughts of being burnt ^ All other motives are more or less 
remote ; the motives in prospect, in proportion as the period at 
which they are expected to happen is more distant from the 
period at which the act takes place, and consequently later in 
point of time ; the motives in esse, in proportion as they also 
are more distant from that period, and consequently earlier in 
point of time 

* Whether it be the expectation of being burnt, or the pain that accom- 
panies that expectation, that is the immediate internal motive spoken of, 
may be difficult to determine. It may even be questioned, , perhaps, whether 
they are distinct entities. Both questions, however, seem to be mere ques- 
tions of words, and the solution of them altogether immaterial. Even the 
other kinds of motives, though tor some purposes they demand a separate 
consideration, are, however, so intimately aUied, that it will often be scarce 
practicable, and not always material, to avoid confounding them, as they 
have always hitherto been confounded. 

* Under the term esse must be included as well past existence, with re- 
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VIII. It has already been observed, that Tvith motives of Motives to 
which the influence terminates altogether in the understanding, standing.'' 
we have nothing here to do. If then, amongst objects that are inifu. 
spoken of as motives with reference to the understanding, there 

be any which concern us here, it is only in as far as such objects 
may, through the medium of the understanding, exercise an 
influence over the will. It is in this way, and in this way only, 
that any objects, in virtue of any tendency they may have to 
influence the sentiment of belief, may in a practical sense act in 
the character of motives. Any objects, by tending to induce a 
belief concerning the existence, actual, o? probable, of a practical 
motive ; that is, concerning the probability of a motive in pros- 
pect, or the existence of a motive in ease ; may exercise an 
influence on the will, and rank with those other motives that 
have been placed under the name of practical. The pointing 
out of motives such as these, is what we frequently mean when 
we talk of giving reasons. Your neighbour’s house is on fire as 
before. I observe to you, that at the lower part of your neigh- 
bour’s house is some wood-work, which joins on to yours ; that 
the flames have caught this wood-work, and so forth ; which I do 
in order to dispose you to believe as I believe, that if you stay 
in your house much longer you will be burnt. In doing this, 
then, I suggest motives to your understanding ; which motives, 
by the tendency they have to give birth to or strengthen a pain, 
which operates upon you in the character of an internal motive 
in esse, join their force, and act as motives upon the will. 

§ 2. No motives either constantly good or constantly bad. 

IX. In all this chain of motives, the principal or original link XothinR am 

, , , . , . ^ .•ictofitself 

seems to be the last internal motive in prospect : it is to thisasamotne 

ferenue to a givSh iiciiod, as present. They arc equally real, in comparison 
with what is as yet but future. Language is materially deficient, in not 
enabling us to distinguish with precision between existence as opposed to 
unreality and present existence as opposed to post. The word existence 
in English, and esse, adopted by lawyers from the Latin, have the incon- 
venience of apjiicaring to confine the existence in question to some single 
period considered as being present. 
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buttheideng that all the other motives in prospectowe their materiality ; and 
orp^. the immediately acting motive its existence. This motive in 
prospect, we see, is always some pleasure, or some pain ; some 
pleasure, which the act in question is expected to be a means of 
continuing or producing : some pain which it is expected to be 
a means of discontinuing or preventing. A motive is substan- 
tially nothing more than pleasure or pain, operating in a certain 


mamier. 


No sort of X. Now, pleasure is in iise\f& good’ nay, even setting aside 
itself a bod immunity from pain, the only good : pain is in itself an evil ; 

and, indeed, without exception, the only evil ; or else the words 
good and evil have no meaning. And this is alike true of every 
sort of pain, and of every sort of pleasure. It follows, there- 
fore, immediately and ineontestibly, that there is no such thing 
as any sort of motive thai is in itself a bad one 
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XI. It is common, however, to speak of actions as proceeding 
from good or had motives: in which case the motives meant are 
such as are internal. The expression is far from being an 
accurate one ; and as it is apt to occur in the consideration of 


almost every kind of offence, it will be requisite to settle the 


precise meaning of it, and observe how far it quadrates with the 
truth of things. 

Any sort of XII. With respect to goodness and badness, as it is with 
motive muy . , , • ■ ,p • , • . . 

inve birth to everything else that is not itself cither pain or pleasure, so is it 
any sort of ■ , . tp , , i i ■ ■ f 

act. Avith motives. If they are good or bad, it is only on account of 
their effects : good, on account of their tendency I45 produce 
pleasure, or avert pain ; bad, on account of their tendency to 
produce pain, or avert pleasure. Now the case is, that from one 
and the same motive, and from every kind of motive, may pro- 
ceed actions that are good, others that are bad, and others that 


* Let a man’s inotiw be ill-will ; call it even malice, envy, cruelty ; it is 
still a kind of jileasure that is his motive : the pleasure he takes at the 
thoufihtof the pain which he secs, or expects to see, Ms adversary undergo. 
Now even this wretched pleasure, taken by itself, is good : it may be faint; 
it may bo short ; it must at any rate be impure : yet while it lasts, and 
before any bad consequences arrive, it is as good as any other that is not 
more intense. See ch. iv. [Value]. 
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are indifferent. This we shall proceed to shew with respect to 
all the different kinds of ffiotives, as determined by the various 
kinds of pleasures and pains. 

Xlll. Such an analysis, useful as it is, will be found to be a Difficuitiei 
matter of no small difficulty ; owing, in great measure, to a cer- in the way 
tain perversity of structure which prevails more or less through- fys”? rfthis 
out all languages. To speak of motives, as of anything else, 
one must call them by their names. But the misfortune is, that 
it is rare to meet with a motive of which the name expresses 
that and nothing more. Commonly along with the very name 
of the motive, is tacitly involved a proposition imputing to it 
a certain quality; a quality which, in many cases, will appear to 
include that very goodness or badness, concerning which we are 
here inquiring whether, properly speaking, it be or be not im- 
putable to motives. To use the common phrase, in most cases, 
the name of the motive is a word which is employed either only 
in a qooi sense, or else only in a had sense. Now, when a word 
is spoken of as being used in a good sense, all that is necessarily 
meant is this : that in conjunction with the idea of the object it 
is put to signify, it conveys an idea of apjnubation ; that is, of 
a pleasure or satisfaction, entertained by theperson who employs 
the term at the thoughts of such object. In like manner, when 
a word is spoken of as being used in a bad sense, all that 
is necessarily meant is this : that, in conjunction with the 
idea of the object it is put to signify, it conveys an idea 
of disapprohatio 7 i : that is, of a displeasure entertained by 
the person who employs the term at the thoughts of such 
object. Now, the circumstance on which such approbation 
is grounded will, as naturally us any other, be the opinion of 
the goodness of the object in question, ns above explained : 
such, at least, it must be, upon the principle of utility : so, 
on the other ffand, the circumstance on which any such dis- 
approbation is grounded, will, as naturally as any other, be 
the opinion of the badness of the object : such, at least, it 
must be, in as far as the principle of utility is taken for the 
standard. 
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Now there are certain motives which, unless in a few par- 
ticular cases, have scarcely any other name to be expressed 
by but such a word as is used only in a good sense. This is 
the case, for example, with the motives of piety and honour. 
The consequence of this is, that if, in speaking of such a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he must 
appear to be guilty of a contradiction in terms. But the 
names of motives which have scarcely any other name to 
be expressed by, but such a word as is used only in a bad 
sense, are many more^. This is the case, for example, with the 
motives of lust and avarice. And accordingly, if in speaking 
of any such motive, a man should have occasion to apply the 
epithets good or indifferent to any actions which he mentions as 
apt to result from it, he must here also appear to be guilty of 
a similar contradiction K 

This perverse association of ideas cannot, it is evident, but 
throw great difficulties in the way of the inquiry now before us. 
Confining himself to the language most in use, a man can scarce 
avoid running, inappearance,intoperpctual contradictions. His 
propositions will appear, on the one hand, repugnant to truth ; 
and on the other hand, adverse to utility. As paradoxes, they 
will excite contempt : as mischievous paradoxes, indignation. 
For the truths he labours to convey, however important, and 
however salutary, his reader is never the better : and he himself 
is much the worse. To obviate this inconvenience, completely, 
he has but this one unpleasant remedy ; to lay aside the old 
phraseology and invent a new one. Happy the man whose 

^ For the reason, see chap. xi. [DisjwsitionF.], par. xvii. note. 

* To thiBimperfection of Janguage, and nothing more, are to be attributed, 
in great measure, the \iolent clamours that have from time to time bi^en 
raised against tho&e ingenious moralists, who, travelling out of the beaten 
tract of opeculation, have found more or less difficiilty*m ilisentaSIgling 
themselves from the shackles of ordinary language : such as Rochefoucault, 
Mandeville and Helvetius. To the unsoundness of their opinions, and, 
with still greater injustice, to the corruption of their hearts, was often im- 
puted, what was most commonly owing either to a want of skill, in matters 
of language on the part of the autlior, or a want of discernment, possibly 
now and then in some instances a want of probity, on the part of the com- 
mentator. 
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language is ductile enough to permit him this resource. To 
palliate the inconvenience, where that method of obviating it is 
impracticable, he has nothing left for it but to enter into a long 
discussion, to state the whole matter at large, to confess, that 
for the sake of promoting the purposes, he has violated the 
established laws of language, and to throw himself upon the 
mercy of his readers 


§ 3. Catalogue of motives corresponding to that of Pleasures 
and Pains. 


XIV. From the pleasures of the senses, considered in the Piiywcai de- 
gross, results the motivewhich, in a neutral sense, maybe termed "^ndin^to 
physical desire : in a bad sense, it is termed sensuality. Name 
used in a good sense it has none. Of this, nothing can be deter- 
mined, till it be considered separately, with reference to the 
several species of pleasures to which it corresponds. 


XV . In particular, then, to the pleasures of the taste or palate The motive 
corresponds a motive, which in a neutral sense having received 
no name that can serve to express it in all cases, can only be the palate?^ 


termed, by circumlocution, thclove of the pleasures of thepalate. 
In particular cases it is styled hunger : in others, thirst®. The 
love of goodcheer expresses this motive, butsceras to go beyond : 


' Happily, language is not always so intractable, but that by making use 
of two words instead of one, a man may avoid the intonvomente of fabn- 
catmg words that arc absolutely new Thus instead of the word lust, by 
putting together two words in common use, he may frame the neutral ex- 
pression, sexual desire instead of the word avaxice, by putting togcthci 
two other words also m common use, he mayframe the neutral expression, 
pecumaiy inteiest This, accordingly, is the course which I have taken 
In these instances, indiid, even the combination is not novel : the only 
novelty there is consists in the steady adheiencc to tlic one neutral ex- 
piession, rejecting altogether the terms, of which the import is infected by 
adventitious and unsuitable ideas 

In the catalogue of motives, correspomhng to the several sorts of pains 
and jileasures, I hav-e inserted such as have occurred to me I cannot 
pretend to warrant it complete To make suie of reudeiing it so, the only 
way would be, tcrfcumover thedictionarvfiombeginnmg toend. an opera- 
tion which, in a view to perfection, would be necessary for more purposes 
than this. See B I tit [Defamation], and Append tit [Composition]. 

* Hunger and thirst, considered in the hght of motives, import not so 
much the desire of a particular kind of pleasure, as the desire of removing 
a positive kind of pain They do not extend to the desire of that kmd of 
pleasure which depends on the choice of foods and liquors. 
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in timatin g, that the pleasure is to be partaken of in company, 
and involving a kind of sympathy. In a bad sense, it is styled 
in some cases greediness, voraciousness, gluttony : in others, 
principally when applied to children, lickerishness. It may in 
some cases also be represented by the word daintiness. Name 
used in a good sense it has none. I. A boy, who does not want 
for victuals, steals a cake out of a pastry-cook’s shop, and eats it. 
In this case his motive will be universally deemed a bad one : 
and if it be asked what it is, it may be answered, perhaps, licker- 
ishness. 2 . A boy buys a cake out of a pastry-cook’s shop, and 
cats it. In this case his motive can scarcely be looked upon as 
either good or bad, unless his master should be out of humour 
with him ; and then perhaps he may call it lickerishness, as 
before. In both cases, however, his motive is the same. It is 
neither more nor less than the motive corresponding to the 
pleasures of the palate 

XVI. To the pleasures of the sexual sense corresponds the 
*pndin(?fe) motive which, in a neutral sense, may be termed sexual desire, 
of tiwsexuS In n bad sense, it is spoken of under the name of lasci\'iousnes8, 
“““■ and a variety of other names of reprobation. Name used in a 
good sense it has none 

I. A man ravishes a virgin. In this case the motive is, with- 
out scruple, termed by the name of lust, lasciviousness, and so 
forth ; and is universally looked upon as a bad one. 2. The 
same man, at another time, exercises the rights of marriage with 
his wife. In this case the motive is accounted, perhaps, a good 
one, or at least iudifferent : and here people would scruple to 
call it by any of those names. In both cases, however, the 


Sezanl de- 
sires corre- 


* It will not be worth while, in every case, to give an instance in which 
the action may be indifferent : if good as well as bad aetions may result 
from the same motive, it is easy to conceive, that also may be indifferent. 

* Love indeed ineludes sometimes this idea: but then it can never 
answer the jmrjiose of exhibiting it separately: Binceflthere are three 
motives, at least, that may all of them be included in it, besides this : the 
love of beauty corresjionding to the pleasures of the eye, and the motives 
corresponding to those of amity and benevolence. Wo speak of the love of 
children, of the love of jiarcnts, of the love of God. These pious uses pro- 
tect the appellation, and ])rescrvc it from the ignominy poured forth upon 
its profane associates. Even sensual love would not answer the purpose ; 
since that would include the love of beauty. 
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motive may be precisely the same. In both cases it may be 
neither more nor less than sexual desire. 

XVII. To the pleasures of curiosity corresponds the motive Curiosity, 
known by the same name : and which may be otherwise called to 
the love of novelty, or the love of experiment ; and, on parti- 
cular occasions, sport, and sometimes play. cunosity. 

I. A boy, in order to divert himself, reads an improving book ; 
the motive is accounted, perhaps, a good one : at any rate not a 
bad one. 2. He sets his top a spinning : the motive is deemed, 
at any rate, not a bad one. 3. He sets loose a mad ox among 
a crowd ; his motive is now, perhaps, termed an abominable one. 

Yet in all three cases the motive may be the very same : it may 
be neither more nor less than curiosity. 

XVIII. As to the other pleasures of sense they are of too None to 
little consequence to have given any separate denominations to sense, 
the corresponding motives. 

XIX. To the pleasures of wealth corresponds thesort of motive Pecuniary 

, . , . , , , ^ ^ • interest to 

which, in a neutral sense, may be termed pecuiuary interest : m the piea- 

a bad sense, it is termed, in some cases, avarice, covetousness, wealth, 
rapacity, or lucre ; in other oases, niggardliness : in a good sense, 
but onlyin particular cases, economyand frugality; and in some 
cases the word industry may be applied to it : in a sense nearly 
indifEerent, but rather bad than otherwise, it is styled, though 
only in particular cases, parsimony. 

I. For money you gratify a man’s hatred, by putting his 
adversary to death. 2. For money you plough his field for 
him. — In the first case your motive is termed lucre, and is ac- 
counted corrupt and abominable : and in the second, for want 
of a xiroper appellation, it is styled industry; and is looked ujion 
as innocent at least, if not meritorious. Yet the motive is in 
both cases precisely the same : it is neither more nor less than 
pecuniary interest. 

XX. The pleasures of skill are neither distinct enough, nor of xone to tho 
consequence enough, to have given any name to the correspond- 

ing motive. 

XXI. To the pleasures of amity corresponds a motive which, To the pica- 
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^ neutral sense, may be termed the desire of ingratiating one’s 
desire of self. In a bad sense it is in certain cases styled servility : in a 
one's self, good sense it has no name that is pecuhai to it ; in the cases in 
which it has been looked on with a favourable eye, it has seldom 
been distinguished from the motive of sympathy or benevolence, 
with which, in such cases, it is commonly associated. 

I. To acquire the afiections of a woman before marriage, to 
preserve them afterwards, you do every thing, that is consistent 
with other duties, to make her happy ; in this case your motive 
is looked upon as laudable, though there is no name for it. 2. 
For the same purpose, you poison a woman with whom she is at 
enmity : in this case your motive is looked upon as abominable, 
though still there is no name for it. 3. To acquire or preserve 
the favour of a man who is richer or more powerful than your- 
self, you make yourself subservient to his pleasures. Let them 
even be lawful pleasures, if people choose to attribute your be- 
haviour to this motive, you will not get them to find any other 
name for it than servility. Yet in all three cases the motive is 
the same : it is neither more nor less than the desire of ingra- 
tiating yourself. 

To the plea- XXII . To the pleasures of the moral sanction, or, as they may 
good name, otherwise be called, the pleasures of a good name, corresponds a 
reputation, motive which, in a neutral sense, has scarcely yet obtained any 
adequate appellative. It may be styled, the love of reputation. 
It is nearly related to the motive last preceding : being neither 
more nor less than the desire of ingratiating one’s self with, or, 
as in this case we should rather say, of recommending one’s self 
to, the world at large. In a good sense, it is termed honour, or 
the sense of honour : or rather, the word honour is introduced 
somehow or other upon theoccasion of its being brought to view : 
for in strictness the word honour is put rather to signify that 
imaginary object, which a man is spoken of as j^-ossessing upon 
the occasion of his obtaining a conspicuous share of the pleasures 
that are in question. In particular cases, it is styled the love of 
glory. In a bad sense, it is styled,' in some cases, false honour ; 
in others, pride ; in others, vanity. In a sense not decidedly 
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bad, but rather bad than otherwise, ambition. In an indifEerent 
sense, in some cases, the love of fame : in others, the sense of 
shame. And, as the pleasures belonging to the moral sanction 
run undistinguishably into the pains derived from the same 
source \ it may also be styled, in some cases, the fear of dis- 
honour, the fear of disgrace, the fear of infamy, the fear of 
ignominy, or the fear of shame. 

I. You have received an affront from a man* according to the 
custom of the country, in order, on the one hand, to save your- 
self from the shame of being thought to bear it patiently ^ ; on 

* See Chap vi. [Pleasures and Pains], par xtiv note. 

* A man's bearing an affront patiently, that is, without taking this 
method of doing what is called wiping it off, is thought to import one or 
other of two things either that he docs not possesB that sensibihty to the 
pleasures and pams of the moral sanction, which, in order to render himself 
a respectable member of society, a man ought to possess or, that he docs 
not possess courage enough to stake his life for the chance of gratifying 
that resentment which a proper sense of the value of those pleasures and 
those pains it is thought would not fail to inspire True it is, that there 
are divers other motives, by any of whu h the same conduct might equally 
be produced the motives correspondmg to the religious sanction, and the 
motives that come under the head of benevolence Piety towards God, the 
practice in question being generally looked upon as repugnant to the dic- 
tates of the rehgious sanction sympathy for your antagonist himself, whose 
life would be put to hazard at the same time with your own , sympathy 
for his connexions , the persons who are dependent on him in the way of 
support, or connected with him m the way of sympathy sympathy for 
your own connexions and even sympathy for the public, m cases where 
the man is such that the public appears to have a material interest in his 
life But in comparison with the love of life, the influence of the n ligioiis 
sanction is known to be in general but weak esj)ccmUy among pcopli of 
those classes who are here m question a sure proof of which is the preva- 
lence of this very custom "Wuere it is so stiong as to preponderate, it is so 
rare, that, iierhaps, it gives a man a place in the calendar and, at any 
rate, exalts him to the rank of martyr Moreover, the instances m which 
cither private benevolence or pubhc spirit predonimate over the love of hfe, 
will also naturally bo but rare and, owing to the general propensity to 
detraction, it wiu also be much rarer lor them to be thought to do so 
Now, when three or more motives, any one of them capable of producing a 
given mode of conduct, apply at once, that which appears to be the most 
powerful, IS that which will of course be deemed to have actually done the 
most and, as tlJa bulk of mankmd, on this as on other occasions, are dis- 
posed to decide peremptorily upon superficial estimates, it will generally be 
looked upon os having done the whole 

The consequence is, that when a man of a certain rank forbears to take 
this chance of revenging an afi^nt, his conduct will, by most people, be 
imputed to the love of hfe ■ which, when it predommates over the love of 
reputation, IS, by a not unsalutary association of ideaa,st]gmatized with the 
reproaohfifl name of oowordioe. 
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To the plea- 


the other hand, to obtain the reputation of courage ; you chal- 
lenge him to fight with mortal weapons. In this case your 
motive will by some people be accounted laudable, and styled 
honour : by others it will be accounted blameable, and these, if 
they call it honour, will prefix an epithet of improbation to it, 
and call it false honour. 2. In order to obtain a post of rank 
and dignity, and thereby to increase the respects paid you by 
the public, you bribe the electors who are to confer it, or the 
judge before whom the title to it is in dispute. In this case 
yourmotiveiscommonly accounted corruptandabominable, and 
is styled, perhaps, by some such name as dishonest or corrupt 
ambition, as there is no single name for it. 3. In order to 
obtain the good-will of the public, you bestow a large sum in 
works of private charity or public utility. In this case people 
will be apt not to agree about your motive. Your enemies will 
put a bad colour upon it, and call it ostentation : your friends, 
to save you from this reproach, will choose to impute your con- 
duct not to this motive but to some other : such as that of 
charity (the denomination in this case given to private sym- 
pathy) or that of public spirit. 4. A king, for the sake of 
gaining the admiration annexed to the name of conqueror (we 
will suppose power and resentment out of the question) engages 
his kingdom in a bloody war. His motive, by the multitude 
(whose sympathyfor millions is easilyoverborne by the pleasure 
which their imagination finds in gaping at any novelty they 
observe in the conduct of a single person) is deemed an ad- 
mirable one. Men of feeling and reflection, who disapprove of 
the dominion exercised by this motive on this occasion, without 
always perceiving that it is the same motive which in other in- 
stances meets with their approbation, deem it an abominable 
one ; and because the multitude, who are the manufacturers of 
language, have not given them a simple name to Sail it by, they 
will call it by some such compound name as the love of false 
glory or false ambition. Yet in all four cases the motive is the 
same : it is neither more nor less than the love of reputation. 

XXIII. To the pleasures of power corresponds the motive 
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which, in a neutral sense, may be termed the love of power, suras of^ 
People, who are out of humour with it sometin>es, call it the lust foro'of 
of power. In a good sense, it is scarcely provided with a name. 

In certain cases this motive, as well as the love of reputation, 
arc confounded under the same name, ambition. This is not to 
be wondered at, considering the intimate connexion there is be- 
tween the two motives in many cases ; since it commonly hap- 
pens, that the same object which affords the one sort of pleasure, 
affords the other sort at the same time : for instance, offices, 
which are at once posts of honour and places of trust : and since 
at any rate reputation is the road to power. 

I. If, in order to gain a place in administration, you poison 
the man who occupies it. 2. If, in the same view, you propose 
a salutary plan for the advancement of the public welfare; your 
motive is in both cases the same. Yet in the first case it is ac- 
counted criminal and abominable: in the second case allowable, 
and even laudable. 

XXIV. To the pleasures as well as to the pains of the re- The motive 
ligious sanction corresponds a motive which has, strictly speak- the°rehIrious 
ing, no perfectly neutral name applicable to all cases, unless the 
word religion be admitted in this character : though the word 
religion, strictly speaking, seems to mean not so much the mo- 
tive itself, as a kind of fictitious personage, by whom the motive 
is supposed to be created, or an assemblage of acts, supposed to 
be dictated by that personage : nor does it seem to be completely 
settled into a neutral sense. In the same sense it is also, in 
some cases, styled religious zeal : in other cases, the fear of God. 

The love of God, though commonly contrasted with the fear of 
God, does not come strictly under this head. It coincides 
properly with a motive of a different denomination; viz. a kind 
of sympathy or good-will, which has the Deity for its object. 

In a good sensed it is styled devotion, piety, and pious zeal. In 
a bad sense, it is styled, in some cases, superstition, or super- 
stitious zeal : in other cases, fanaticism, or fanatic zeal : in a 
sense not decidedly bad, bccauscnotappropiiatedtothis motive, 
enthusiasm, or enthusiastic zeal. 
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I. In order to obtain tbe £ap^ of the Supreme Being, a man 
assassinates his lawful sovereign. In this case the motive is now 
almost universally looked upon as abominable, and is termed 
fanaticism ; formerly it was by great numbers accounted laud- 
able, and was by them called pious zeal. 2. In the same view, 
a man lashes himself with thongs. In this case, in yonder house, 
the motive is accounted laudable, and is called pious zeal : in the 
next house it is deemed contemptible, and called superstition, 
3. In the same view, a man eats a piece of bread (or at least 
what to external appearance is a piece of bread) with certain 
ceremonies. In this case, in yonder house, his motive is looked 
upon as laudable, and is styled piety and devotion : in the next 
house it is deemed abominable, and styled superstition, as be- 
fore : perhaps even it is absurdly styled impiety. 4. In the same 
view, a man holds a cow by the tail while he is dying. On the 
Thames the motive would in this case be deemed contemptible, 
and called superstition. On the Ganges it is deemed meritorious, 
and called piety. 5. In the same view, a man bestows a large 
sum in works of charity, or public utility. In this case the 
motive is styled laudable, by those at least to whom the works 
in question appear to come under this description : and by these 
at least it would be styled piety. Yet in all these cases the 
motive is precisely the same : it is neither more nor less than 
the motive belonging to the religious sanction h 

XXV. To the pleasures of sympathy corresponds the motive 
which, in a neutral sense, is termed good-will. The word sym- 
pathy may also be used on this occasion ; though the sense of 
it seems to be rather more extensive. In a good sense, it is 
styled benevolence : and in certain cases, philanthropy ; and, in 
a figurative way, brotherly love ; in others, humanity; in others, 

* 1 am aware, or at least I hope, that people in general, when they see 
the matter thus stated, will be ready to acknowledge, tAat the motive in 
those cases, whatever be the tendency of the acts which it produces, is not 
a bad one ; but this will not tender it the less true, that hitherto, in popu- 
lar discourse it has been common for men to speak of acts, which they 
could not but acknowledge to have originated from this source, as prooeea- 
ing from a bad motive. The same obrorvation will apply to many of the 
other oases. 
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charity ; in others, pity and compassion ; in others, mercy ; in 
others, gratitude; in others, tenderness ; in others, patriotism; 
in others, public spirit. Love is also employed in this as in so 
many other senses. In a bad sense, it has no name applicable 
to it in all cases : in particular cases it is styled partiality. 
The word zeal, with certain epithets prefixed to it, might also be 
employed sometimes on this occasion, though the sense of it be 
more extensive ; applying sometimes to ill as well as to good 
will. It is thus we speak of party zeal, national zeal, and 
public zeal. The word attachment is also used with the like 
epithets : we also say family-attachment. The French ex- 
pression, esprit de corps, for which as yet there seems to be 
scarcely any name in English, might be rendered, in some cases, 
though rather inadequately, by the terms corporation spirit, 
corporation attachment, or corporation zeal. 

I. A man who has set a town on fire is apprehended and 
committed : out of regard or compassion for him, you help him 
to break prison. In this case the generality of people will pro- 
bably scarcely know whether to condemn your motive or to 
applaud it : those who condemn your conduct, will be disposed 
rather to impute it to some other motive : if they style it benevo- 
lence or compassion, they will be for prefixing an epithet, and 
calling it false benevolence or false compassion^. 2. The man is 
taken again, and is put upon his trial : to save him you swear 
falsely in his favour. People, who would not call your motive a 
bad one before, will perhaps call it so now. 3. A man is at law 
with you about an estate ; he has no right to it : the judge 
knows thi8,yet, havingan esteem or affection for your adversary, 

‘ Among the Greeks, jierliaps the motive, and the conduct it gave birth 
to, would, in such a case, have been rather approved than dibapjiroved of. 
It seems to have been deemed an act of Iieroisin on the part of Hercules, 
to have delivered his friend Theseus from hell ; though divine justice, 
which held him Jhere, should naturally have been regarded as being at 
least upon a footing with human justice. But to divine justice, even when 
acknowledged under that character, the respect ^laid at that time of day 
does not seem to have been very profound, or well-settled : at present, the 
resjieot paid to it is profound and settled enough, though the name of it is 
but too often applied to dictates which could have had no other origin than 
the worst sort of human caprice. 
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adjudges it to him. In this case the motive is by every body 
deemed abominable, and is termed injustice and partiahty. 
4. You detect a statesman m receiving bribes out of regard to 
the public interest, you give information of it, and prosecute 
him. In this c ase, by all who acknowledge your conduct to have 
originated from this motive, your motive will be deemed a laud- 
able one, and styled public spint. But his fnendb and adherents 
will not choose to account for your conduct in any such manner • 
they will rather attiibute it to party enmity. 5. You find a man 
on the point of starving you relieve him, and save his life. In 
this case your motive will by every body be accounted laudable, 
audit willbetermedcompassion, pity, chanty, benevolence. Yet 
in all these cases the motive is the same it is neither more nor 
less than the motive of good will. 

in will, ic XX VI, To the pleasures of malevolence, or antipathy, corre- 
SUMS ef an- sponds the motive which, in a neutral sense, is termed antipathy 
tipathy. displeasure and, in particular cases, dislike, aversion, abhor- 
rence, and indignation in a neutral sense, or perhaps a sense 
leaning a little to the bad side, ill will and, in particular cases, 
anger, wrath, and enmity In a bad sense it is styled, in different 
cases, wrath, spleen, ill humour, hatred, malice, rancour, rage, 
fury, cruelty, tyranny, cnvy,j ealousy, revenge, misanthropy, and 
by other names, w hich it is hardly worth while to endeavour to 
collect^. Like good-will, it is used with epithets expressive of 
the persons who are the objects of the affection. Hence w c hear 
of party enmity, party rage, and so forth In a good sense there 
seems to be no single name for it. In compound expressions it 
may be spoken of in sue h a sense, by epithets, such as just and 
laudable, prefixed to words that are used in a neutral or nearly 
neutral sense 

I. You rob a man he prosecutes you, and gets you punished : 

’ Heie, as elsewhere, it may be observed, that the sahtb words which aro 
meutioncd as names of motives, are also many of them names of passions, 
appetites, and alfei tions hetitious entities, which are framed only by con- 
sidering pleasures or pams m some particular pomt of view Some of them 
are also names of moral quahties This branch of nomcnc laturo is remark- 
ably entangled to unravel it completely would take up a whole volume , 
not a syllable of which would belong properly to the present design. 
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out of resentment you set upon him, and hang him with your 
own hands. In this case your motive will universally be deemed 
detestable, and will be called malice, cruelty, revenge, and so 
forth. 2. A man has stolen a little money from you : out of 
resentment you prosecute him, and get him hanged by course of 
law. In this case people will probably be a little divided in 
their opinions about your motive : your friends will deem it a 
laudable one, and call it a just or laudable resentment : your 
enemies will perhaps be disposed to deem it blamcable, and call 
it cruelty, malice, revenge, and so forth: to obviate which, your 
friends will try perhaps to change the motive, and call it public 
spirit. 3. A man has murdered your father: out of resentment 
you prosecute him, and get him put to death in course of law. 

In this case your motive will be universally deemed a laudable 
one, and styled, as before, a just or laudable resentment : and 
your friends, in order to bring forward the more amiable prin- 
ciple from which the malevolent one, which was your immediate 
motive, took its rise, will be for keeping the latter out of sight, 
speaking of the former only, under some such name as filial 
piety. Yet in all these cases the motive is the same : it is 
neither more nor less than the motive of ill-will. 

XXVII. To the several sorts of pains, or at least to all such Seif-prcsor- 
of them as are conceived to subsist in an intense degree, and to 
death, which, as far as we can perceive, is the termination of all 
the pleasures, as well as all the pains we are acquainted with, 
corresponds the motive, which in a neutral sense is styled, in 
general, self-preservation : the desireof preserving one’s self from 
the pain or evil in question. Now in many instances the desire 
of pleasure, and the sense of pain, run into one another undis- 
tinguishably. Self-preservation, therefore, where the degree of 
the pain which it corresponds to is but slight will scarcely be 
distinguishable, by any precise line, from the motives corre- 
sponding to the several sorts of pleasures. Thus in the case of 
the pains of hunger and thirst: physical want will in many cases 
be scarcely distinguishable from physical desire. In some cases 
it is styled, still in a neutral sense, self-defence. Between the 

I 2 
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pleasures and the pains of the moral and religious sanctions, 
and consequently of the motives that correspond to them, as 
likewisebetween the pleasures of amity, and the pains of enmity, 
this want of boundaries has already been taken notice of K The 
case is the same between the pleasures of wealth, and the pains 
of privation corresponding to those pleasures. There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary interest, from the 
desire of ingratiating one’s self, from the love of reputation, and 
from religious hope : in which cases, those more specific and 
explicit names will naturally be preferred to this general and 
inexplicit one. There are also a multitude of compound 
names, which either are already in use, or might be devised, to 
distinguish the specific branches of the motive of self-preserva- 
tion from those several motives of a pleasurable origin : such as 
the fear of poverty, the fear of losing such or such a man’s 
regard, the fear of shame, and the fear of God. Moreover, to 
the evil of death corresponds, in a neutral sense, the love of 
life ; in a bad sense, cowardice : which corresponds also to the 
pains of the senses, at least when considered as subsisting in an 
acute degree. There seems to be no name for the love of life 
that has a good sense ; unless it be the vague and general name 
of prudence. 

I. To save yourself from being hanged, pilloried, imprisoned, 
or fined, you poison the only person who can give evidence 
against you. In this case your motive will universally be styled 
abominable : butasthe term self-preservation has no bad sense, 
people will not care to make this use of it : they will be apt 
rather to change the motive, and call it malice. 2. A woman, 
having been just delivered of an illegitimate child, in order to 
save herself from shame, destroys the child, or abandons it. In 
this case, also, people will call the motive a bad one, and, not 
caring to speak of it under a neutral name, they will be apt to 
change the motive, and call it by some such name as cruelty. 
3. To save the expense of a halfpenny, you suffer a man, whom 
^ See ch. v. [Pleasures and Painsl par. zxiv, zxv. 
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you could preserve at that expense, to perish with want, before 
your eyes. In this case your motive will be universally deemed 
an abominable one ; and, to avoid calling it by so indulgent a 
name as self-preservation, people will be apt to call it avarice 
and niggardliness, with which indeed in this case it indistin- 
guishably coincides : for the sake of finding a more reproachful 
appellation, they will be apt likewise to change the motive, and 
term it cruelty. 4. To put an end to the pain of hunger, you 
steal a loaf of bread. In this case your motive will scarcely, 
perhaps, be deemed a very bad one ; and, in order to express 
more indulgence for it, people will be apt to find a stronger 
name for it than self-preservation, terming it necessity. 5. To 
save yourself from drowning, you beat off an innocent man who 
has got hold of the same plank. In this case your motive will 
in general be deemed neither good nor bad, and it will be termed 
self-preservation, or necessity, or the love of life. 6. To save 
your life from a gang of robbers, you kill them in the conflict. 

In this case the motive may, perhaps, be deemed rather laudable 
than otherwise, and, besides self-preservation, is styled also self- 
defence. 7. A soldier is sent out upon a party against a weaker 
party of the enemy : before he gets up with them, to save his 
life, he runs away. In this case the motive will universally be 
deemed a contemptible one, and mil be called cowardice. Yet 
in all these various cases, the motive is still the same. It is 
neither more nor leas than self-preservation. 

XXVIII. In particular, to the pains of exertion corresponds To the pains 
the motive, which, in a neutral sense, may be termed the lovetheioxeof’ 
of ease, or by a longer circumlocution, the desire of avoiding***®' 
trouble. In a bad sense, it is termed indolence^. It seems to 
have no name that carries with it a good sense. 

I. To save the trouble of taking care of it, a parent leaves his 
child to perisR. In this case the motive will be deemed an 

_ * It may seem odd at first sight to speak of the love of case as giving 
birth to action ; but exertion is as natural an effect of the love of ease as 
inaction is, when a smaller degree of exertion promises to exempt a man 
from a greater. 
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abominable one, and, because indolence will seem too mild a 
name for it, the motive will, perhaps, be changed, and spoken 
of under some such term as cruelty. 2. To save yourself from 
an illegal slavery, you make your escape. In this case the 
motive will bo deemed certainly not a bad one : and, because 
indolence, or even the love of ease, will be thought too unfa- 
vourable a name for it, it will, perhaps, be styled the love of 
liberty. 3. A mechanic, in order to save his labour, makes an 
improvement in his machinery. In this ease, people will look 
upon his motive as a good one ; and finding no name for it that 
carries a good sense, they will be disposed to keep the motive 
out of sight : they will speak rather of his ingenuity, than of 
the motive which was the means of his manifesting that quality. 
Yet in all these cases the motive is the same : it is neither more 
nor less than the love of ease. 

XXIX. It appears then that there is no such thing as any 
sort of motive which is a bad one in itself : nor, consequently, 
any such thing as a sort of motive, which in itself is exclusively 
a good one. And as to their effects, it appears too that these 
are sometimes bad, at other times either indifferent or good : 
and this appears to be the case with every sort of motive. If 
any sort of motive then is either good or bad on the score of its 
effects, this is the case only on individual occasions, and with in- 
dividual motives ; and this is the case with one sort of motive 
as weU as with another. If any sort of motive then can, in con- 
sideration of its effects, he termed with any propriety a had one, 
it can only be with reference to the balance of all the effects it 
may have had of both kinds within a given period, that is, of 
its most usual tendency. 

XXX. What then ? (it will be said) are not lust, cruelty, 
avarice, bad motives ? Is there so much as any one individual 
occasion, in which motives like these can be otherwise than bad ? 
No, certainly ; and yet the proposition, that there is no one 
sort of motive but what will on many occasions be a good one, 
is nevertheless true. The fact is, that these are names which, if 
properly applied, are never applied but in the cases where the 
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motives they signify happen to be bad. The names of these 
motives, considered apart from their effects, are sexual desire, 
displeasure, and pecuniary interest. To sexual desire, when the 
effects of it are looked upon as bad, is given the name of lust. 

Now lust is always a bad motive. Why! Because if the case 
be such, that the effects of the motive are not bad, it does not 
go, or at least ought not to go, by the name of lust. The case 
is, then, that when I say, ‘ Lust is a bad motive,’ it is a propo- 
sition that merely concerns the import of the word lust ; and 
which would be false if transferred to the other word used for 
the same motive, sexual desire. Hence we see the emptiness of 
all those rhapsodies of common-place morality, which consist in 
the taking of such names as lust, cruelty, and avarice, and 
branding them with marks of reprobation : applied to the thing, 
they are false ; applied to the name, they arc true indeed, but 
nugatory. Would you do a real service to mankind, show them 
the cases in which sexual desire merits the name of lust ; dis- 
pleasure, that of cruelty ; and pecuniary interest, that of avarice. 

XXXI. If it were necessary to apply such denominations as Under the 
good, bad, and indifferent to motives, they might be classed instnctjons, 
the following manner, in consideration of the most frequent com- be distm- 
plexion of their effects. In the class of good motives might be|ood, bad, 
placed the articles of, i. Good-will. 2. Love of reputation, ferent or 
3. Desire of amity. And, 4. Beligion. In the class of bad”*'*^”^‘ 
motives, 5. Displeasure. In the class of neutral or indifferent 
motives, 6. Physical desire. 7. Pecuniary interest. 8 . Love 
of power. 9. Self-preservation ; as including the fear of the 
pains of the senses, the love of ease, and the love of life. 

XXXII. This method of arrangement, however, cannot butinconveui 
be imperfect ; and the nomenclature belonging to it is in danger uSbution. 
of being fallacious. For by what method of investigation can a 
man be assui%d, that with regard to the motives ranked under 
the name of good, the good effects they have had, from the be- 
ginning of the world, have, in each of the four species com- 
prised under this name, been superior to the bad ? still more 
difficulty would a man find in assuring himself, that with regard 
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to those which are ranked under the name of neutral or indif- 
ferent, the effects they have had have exactly balanced each 
other, the value of the good being neither greater nor less than 
that of the bad. It is to be considered, that the interests of the 
person himself can no more be left out of the estimate, than 
those of the rest of the community. For what would become of 
the species, if it were not for the motives of hunger and thirst, 
sexual desire, the fear of pain, and the love of life ? Nor in the 
actual constitution of human nature is the motive of displeasure 
less necessary, perhaps, than any of the others : although a 
system, in which the business of life might be carried on without 
it, might possibly be conceived. It seems, therefore, that they 
could scarcely, without great danger of mistakes, be distin- 
guished in this manner even with reference to each other. 
mdfindSii™ XXXIII. The only way, it should seem, in which a motive 
thatiSvM safety and propriety be styled good or bad, is with 

or bad reference to its effects in each individual instance ; and princi- 
pally from the intention it gives birth to : from which arise, as 
will be shown hereafter, the most material part of its effects. 
A motive is good, when the intention it gives birth to is a good 
one ; bad, when the intention is a bad one • and an intention is 
good or bad, according to the material consequences that are the 
objects of it. So far is it from the goodness of the intention’s 
being to be known only from the species of the motive. But 
from one and the same motive, as we have seen, may result in- 
tentions of every sort of complexion whatsoever. This circum- 
stance, therefore, can afford no due for the arrangement of the 
several sorts of motives. 


Motives dis- 
tiiiK^iished 
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dissocial, 
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XXXIV. A more commodious method, therefore, it should 
seem, would be to distribute them according to the influence 
which they appear to have on the interests of the other members 
of the community, laying those of the party himSelf out of the 


question : to wit, according to the tendency which theyappear to 


have to unite, or disunite, his interests and theirs. On this plan 


they may be distinguished into social, dissocial, and self-regard- 


ing. In the social class may be reckoned, i. Good-will. 2. Love 
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of reputation. 3. Desire of amity. 4. Religion. In the dis- 
social may be placed, 5 - Displeasure. In the self-regarding 
class, 6. Physical desire. 7. Pecuniary interest. 8. Love of 
power, g. Self-preservation ; as including the fear of the pains 
of the senses, the love of ease, and the love of life. 

XXXV. With respect to the motives that have been termed —social, ^ 
social, if any farther distinction should be of use, to that of 
good-will alone may be applied the epithet of purely-sodal ; 
while the love of reputation, the desire of amity, and the motive 
of religion, may together be comprised under the division of 
semi-social : the social tendency being much more constant and 
unequivocal in the former than in any of the three latter. 

Indeed these last, social as they may be termed, are self-regard- 
ing at the same time 

§ 4. Order of pre-eminence among motives. 

XXXVI. Of all these sorts of motives, good-will is that of The dictates 
which the dictates®, taken in a general view, are surest of coin-aro the 
cidiug with those of the principle of utility. For the dictates cSidmn 
of utility are neither more nor less than the dictates of the mostoV utaiJty'” 
extensive® and enlightened (that is well-advised*) benevolence. 

The dictates of the other motives may be conformable to those 
of utility, or repugnant, as it may happen. 

XXXVII. In this, however, it is taken for granted, that inVetdonot 
the case in question the dictates of benevolence ate not contra-'" '****' 
dieted by those of a more extensive, that is enlarged, benevo- 
lence. Now when the dictates of benevolence, as respecting the 
interests of a certain set of persons, are repugnant to the dictates 

' ‘ Keligion,’ says the pious Addhon, somewhere in the Spectator, 'is the 
highest M]X)Ciea of self-love.’ 

• When a man is sui>iiosed to be prompted by any motive to engage, or i an<; and die- 
not to engage, 11? such or such an action, it may be of use, for the 

nionce of discourse, to speak of such motive as giving birth to an imaginary motives.® 
kind of law or dictate, injoining him to engage, or not to engage, in it \ 

• See ch. iv. [Value], and eh. vi, [Sensibility], par. xxi. 

• See ch. ix. [Consciousness]. 


' Sec ell. 1. 



Next to 
them come 
those of the 
love of repu- 
tation. 


laa Of Motivet. [chap. 

of the same motive, as respecting the more important^ interests 
of another set of persons, the former dictates, it is evident, are 
repealed, as it were, by the latter : and a man, were he to be 
governed by the former, could scarcely, with propriety, be said 
to be governed by the dictates of benevolence. On this account, 
were the motives on both sides sure to be alike present to a 
man’s mind, the case of such a repugnancy would hardly be 
worth distinguishing, since the partial benevolence might be 
considered as swallowed up in the more extensive : if the former 
prevailed, and governed the action, it must be considered as not 
owing its birth to benevolence, but to some other motive : if the 
latter prevailed, the former might be considered as having no 
effect. But the case is, that a partial benevolence may govern 
the action, without entering into any direct competition with 
the more extensive benevolence, which would forbid it ; because 
the interests of the less numerous assemblage of persons may be 
present to a man’s mind, at a time when those of the more 
numerous are either not present, or, if present, make no impres- 
sion. It is in this way that the dictates of this motive may be 
repugnant to utility, yet still be the dictates of benevolence. 
What makes those of private benevolence conformable upon the 
whole to the principle of utility, is, that in general they stand 
unopposed by those of public : if they are repugnant to them, it 
is only by accident. What makes them the more conformable, 
is, that in a civilized sotacty, in most of the cases in which they 
would of themselves be apt to run counter to those of public 
benevolence, they find themselves opposed by stronger motives 
of the self-regarding class, which are played off against them by 
the laws ; and that it is only in cases where they stand unop- 
posed by the other more salutary dictates, that they are left free. 
An act of injustice or cruelty, committed by a man for the sake 
of his father or his son, is punished, and with rtason, as much 
as if it were committed for his own. 

XXXVIII. After good-will, the motive of which the dictates 
seem to have the next best chance for coinciding with those of 
* Or valuable. See oh. iv. [Value J. 



Of Motives. 


X,] 


i»3 


utility, is that of the lore of reputation. There is but one cir- 
cumstance which prevents the dictates of this motivefrom coin- 
ciding in all cases with those of the former. This is, that men 
in their likings and dislikings, in the dispositions they manifest 
to annex to any mode of conduct their approbation or their dis- 
approbation, and in consequence to the person who appears to 
practise it, their good or their ill will, do not govern themselves 
exclusively by the principle of utility. Sometimes it is the 
principle of asceticism they are guided by : sometimes the prin- 
cipleof sympathy and antipathy. There is another circumstance, 
whichdiminishes, not their conformity to theprinciple of utility, 
but only their efficacy in comparison with the dictates of the 
motive of benevolence. The dictates of this motive will operate 
as strongly in secret as in public : whether it appears likely that 
the conduct which they recommend will be known or not : 
those of the love of reputation will coincide with those of bene- 
volence only in proportion as a man’s conduct seems likely to 
be known. This circumstance, however, does not make so much 
difference as at first sight might appear. Acts, in proportion 
as they are material, are apt to become known ^ : and in point 
of reputation, the slightest suspicion often serves for proof. 
Besides, if an act be a disreputable one, it is not any assurance 
a man can have of the secrecy of the particular act in question, 
that will of course surmount the objections he may have against 
engaging in it. Though the act in question should remain 
secret, it will go towards forming a habit, which may give birth 
to other acts, that may not meet with the same good fortune. 
There is no human being, perhaps, who is at years of discretion, 
on whom considerations of this sort have not some weight : and 
they have the more weight upon a man, in proportion to the 
strengthof hisintellectual powers, and the firmness of his mind^. 
Add to this, tfie influence which habit itself, when once formed, 
has in restraining a mau from acts towards which, from the 
view of the disrepute annexed to them, as well as from any 

* See B. II. tit. [Evidence]. 

“ See oh. vi. [Sonwbility], par. xii, xiii. 
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other cause, he has contracted an aversion. The influence of 
habit, in such oases, is a matter of fact, which, though not 
readily accounted for, is acknowledged and indubitable^. 

Nert those XXXIX. After the dictates of the love of reputation come, 
of amity, as it should seem, those of the desire of amity. The former are 

disposed to coincide with those of utility, inasmuch as they are 
disposed to coincide with those of benevolence. Now those of 
the desire of amity are apt also to coincide, in a certain sort, 
with those of benevolence. But the sort of benevolence with 
the dictates of which the love of reputation coincides, is the 
more extensive ; that with which those of the desire of amity 
coincide, the less extensive. Those of the love of amity have 
still, however, the advantage of those of the self -regarding motives. 
The former, at one period or other of his life, dispose a man to 
contribute to the happiness of a considerable number of persons : 
the latter, from the beginning of life to the end of it, confine 
themselves to the care of that single individual. The dictates 
of the desire of amity, it is plain, will approach nearer to a coin- 
cidence with those of the love of reputation, and thence with 
those of utility, in proportion, cirteris 'parilms, to the number of 
the persons whose amity a man has occasion to desire : and 
hence it is, for example, that an English member of parliament, 
with all his own weaknesses, and all the follies of the people 
whose amity he has to cultivate, is probably, in general, a better 
character than the secretary of a visier at Constantinople, or of 
a naib in Indostan. 

D^crtty of XL. The dictates of religion arc, under the infinite diversity 
ttwoofre. of religions, so extremely variable, that it is difficult to know 
what general account to give of them, or in what rank to place 
the motivethey belong to. Upon themention of religion, people’s 

first thoughts turn naturally to the religion they themselves pro- 

• 

* Strictly spetiking, habit, being but a fictitious entity, and not really 
any thing distinct from the acts or perceptions by which it is said to be 
formed, cannot be the cause of any thing. The enigma, however, may be 
satisfactorily solved upon the principle of association, of the nature and 
force of which a very satisfactory account may be seen in Dr. Priestley’s 
edition of Hartley on Man. 
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less. This is a great source of miscalculation, and has a tendency 
to place this sort of motive in a higher rank than it deserves. 
The dictates of religion would coincide, in all cases, with those 
of utility, were the Being, who is the object of religion, univer- 
sally supposed to be as benevolent as he is supposed to be wise 
and powerful ; and were the notions entertained of his benevo- 
lence, at the same time, as correct as those which are entertained 
of his wisdom and his power. Unhappily, however, neither of 
these is the case. He is universally supposed to be all-powerful : 
for by the Deity, what else does any man mean than the Being, 
whatever he be, by whom every thing is done ? And as to know- 
ledge, by the same rule that he should know one thing he should 
know another. These notions seem to be as correct, for all 
material purposes, as they are universal. But among the votaries 
of religion (of which number the multifarious fraternity of CJhris- 
tians is but a small part) there seem to be but few (I will not 
say how few) who are real believers in his benevolence. They 
call him benevolent in words, but they do not mean that he is 
so in reality. They do not mean, that he is benevolent as man 
is conceived to be benevolent : they do not mean that he is 
benevolent in theonly sense in which benevolence has a meaning. 
For if they did,they would recognise that the dictates of religion 
could be neither more nor less than the dictates of utility ; not 
a tittle different ; not a tittle less or more. But the case is, 
that on a thousand occasions they turn their backs on the prin- 
ciple of utility. They go astray after the strange principles its 
antagonists : sometimes it is the principle of asceticism : some- 
times the principle of sympathy and antipathy i. Accordingly, 
the idea they bear in their minds, on such occasions, is but too 
often the idea of malevolence ; to which idea, stripping it of its 
own proper name, they bestow the specious appellation of the 
social motive** The dictates of religion, in short, are no other 

Ch. ii. [Principles Adverse], par. xriii. 

* Sometimes, in order the better to conceal the cheat (from their own 
eyes doubtless as well as from others) they set up a phantom of their own, 
which they call Justice : whose dictates are to modify (which being ex- 
plained, means to oppose} the dictates of benevolence. But justice, in the 
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tlian the dictates of that principle which has been already men- 
tioned under the name of the theological principle \ These, as 
has been observed, are just as it may happen, according to the 
biases of the person in question, copies of the dictates of one or 
other of the three original principles : sometimes, indeed, of the 
dictates of utility : but frequentlyof those of asceticism, or those 
of sympathy and antipathy. In this respect they are only on a 
par with the dictates of the love of reputation ; in another they 
arc below it. The dictates of religion are in all places inter- 
mixedmoreorlcss with dictatesunconformable to thoseof utility, 
deduced from texts, well or ill interpreted, of the writings held 
for sacred by each sect ; unconformable, by imposing practices 
sometimes inconvenient to a man’s self, sometimes pernicious to 
the rest of the community. The sufEerings of uncalled martyrs, 
the calamities of holy wars and religious persecutions, the mis- 
chiefs of intolerant laws, (objects which can here only be glanced 
at, not detailed) are so many additional mischiefs over and above 
the number of those which were ever brought into the world by 
the love of reputation. On the other hand, it is manifest, that 
with respect to the power of operating in secret, the dictates of 
religion have the same advantage over those of the love of repu- 
tation, and the desire of amity, as is possessed by the dictates of 
benevolence. 

to Happily, the dictates of religion seem to approach nearer 

improve, and nearer to a coincidence with those of utility every day. But 

why ? Because the dictates of the moral sanction do so : and 
those coincide with or are influenced by these. Men of the worst 
religions,influenced by thevoice and practice of the surrounding 
world, borrow continually a new and a new leaf out of the book 
of utility : and with these, in order not to break with their 

onlj sense in which it has a meaning, is an imaginary personage, feigned 
for the convenience of discourse, whose dictates are the dictates of utility, 
applied to certain particular cases. Justice, then, is nothing more than an 
imaginary instrument, employed to forward on certain occasions, and by 
certain moans, the purposes of benevolence. The dictates of iustioe are 
nothing more than a part of the dictates of benevolence, which, on certain 
occasions, are applied to certain subjects ; to wit, to certain actions. 

^ See ch. ii. [nlnciplcs Adverse, &c.] 
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religion, they endeavour, sometimes with violence enough, to 
patch together and adorn the repositories of their faith. 

XLII. As to the self-regarding and dissocial motives, the Afterwards 
order that takes place among these, and the preceding one, in 
point of extra-regarding influence, is too evident to need insist- 
ing on. As to the order that takes place among the motives pleasure, 
of the self-regarding class, considered in comparison with one 
another, there seems to be no difference which on this occasion 
would be worth mentioning. With respect to the dissocial motive, 
it makes a difference (with regard to its extra-regarding effects) 
from which of two sources it originates ; whether from self- 
regarding or from social considerations. The displeasure you 
conceive against a man may be founded either on some act 
which offends you in the first instance, or on an act which offends 
you no otherwise than because you look upon it as being pre- 
judicial to some other party on whose behalf you interest your- 
self ; which other party may be of course cither a determinate 
individual, or any assemblage of individuals, determinate or in- 
detenninate It is obvious enough, that a motive, though in 
itself dissocial, may, by issuing from a social origin, possess a 
social tendency ; and that its tendency, in this case, is likely to 
be the more social, the more enlarged the description is of the 
persons whose interests you espouse. Displeasure, venting itself 
against a man, on account of a mischief supposed to be done by 
him to the public, may be more social in its effects than any 
good-will, the exertions of which are confined to an individual 

§ 5. ConjJict among motives. 

XLIII. When a man has it in contemplation to engage in any Motives im 
action, he is frequently acted upon at the same time by the force reslruirinp, 
of divers motives : one motive, or set of motives, acting in one 
direction ; another motive, or set of motives, acting as it were in 
an opposite direction. The motives on one side disposing him 
to engage in the action ; those on the other, disposing him not to 

* Sop ch. vi. [Sensibility], par. xxi. 

* See supra, par. xxxvii. 
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engage in it. Now, any motive, the influence of which tends to 
dispose him to engage in the action in question, may be termed 
an impelling motive : any motive, the influence of which tends 
to dispose him not to engage in it, a restraining motive. But 
these appellations may of course he interchanged, according as 
the act is of the positive kind, or the negative 

XLIV. It has been shown, that there is no sort of motive but 
may give birth to any sort of action. It follows, therefore, that 
there are no two motives but may come to bo opposed to one 
another. Where the tendency of the act is bad, the most 
common case is for it to have been dictated by a motive cither 
of the self-regarding, or of the dissocial class. In such case the 
motiveof benevolence has commonly been acting, thoughineffec- 
tually, in the character of a restraining motive. 

XLV. An example may be of use, to show the variety of con- 
tending motives, by which a man may be acted upon at the 
same time. (Irillon, a Catholic (at a time when it was generally 
thought meritorious among Catholics to extirpate Protestants), 
was ordered by his king, Charles IX. of France, to fall privately 
upon Coligny, a Protestant, and assassinate him : his answer 
was, ‘ Excuse me. Sire ; but I’ll fight him with all my heart®.’ 
Here, then, were all the three forces above mentioned, including 
that of the political sanction, acting upon him at once. By 
the political sanction, or at least so much of the force of 
it as such a mandate, from such a sovereign, issued^on such an 
occasion, might be supposed to carry with it, he was enjoined to 
put Coligny to death in the way of assassination : by the reli- 
gious sanction, that is. by the dictates of religious zeal, he was 
enjoined to put him to death in any way : by the moral sanction, 
or in other words, by the dictates of honour, that is, of the love 
of reputation, he was permitted (which permission, when coupled 
with the mandates of his sovereign, operated, he c^jneeived, as an 
injunction) to fight the adversary upon equal terms : by the 


’ See ch. vii. [Actions], par. viii. 

* The idea of the case here supposed is taken from an anecdote in teal 
history, but varies from it in several particulars. 



129 


X.] Of Motivea. 

dictates of enlarged benevolence (supposing the mandate to be 
unjustifiable) he was enjoined not to attempt his life in any way, 
but to remain at peace with him ; supposing the mandate to 
be unjustifiable, by the dictates of private benevolence he was 
enjoined not to meddle with him at any rate. Among this 
confusion of repugnant dictates, Crillon, it seems, gave the pre- 
ference, in the first place, to those of honour : in the next 
place, to those of benevolence. He would have fought, had 
his offer been accepted ; as it was not, he remained at peace. 

Here a multitude of questions might arise. Supposing the 
dictates of the political sanction to follow the mandate of the 
sovereign, of whatkind were the motives which they afforded him 
for compliance ? The answer is, of the self-regarding kind at 
any rate : inasmuch as, by the supposition, it was in the power 
of the sovereign to punish him for non-compliance, or reward 
him for compliance. Did they afford him the motive of re- 
ligion ? (I mean independently of the circumstance of heresy 
above mentioned) the answer is, Yes, if his notion was, that it 
was God’s pleasure he should comply with them ; No, if it was 
not. Did they afford him the motive of the love of reputation ? 

Yes, if it was his notion that the world would expect and re- 
quire that he should comply wdth them : No, if it was not. Did 
they afford him thatof benevolence ? Yes, if it washis notion that 
the community would upon the whole be the better for his com- 
plyin g with them ; N o, if it was not. But did the dictates of the 
political sanction, in the case in question, actually follow the 
mandates of the sovereign : in other words, was such a mandate 
legal ? This w e see is a mere question of local jurisprudence, 
altogether foreign to the present purpose. 

XL VI. What is here said about the goodness and badness of Practic^use 
motives, is far from being a mere matter of words. There will disquisitions 
be occasion to make use of it hereafter for various important motives, 
purposes. I shall have need of it for the sake of dissipating 
various prejudices, which are of disservice to the community, 
sometimes by cherishing the flame of civil dissensions^, at other 
' See B. I. tit. [Rebellion]. 

K 


BEKTRAU 



130 Of Motives. 

times, by obstructing the course of justice. Tt will be shown, 
that in the case of many ofiences^, the consideration of the 
motive is a most material one : for that in the first place it 
makes a very material difference in the magnitude of the mis- 
chief^: in the next place, that it is easy to be ascertained; and 
thence may be made a ground for a difference in the demand for 
punishment : but that in other cases it is altogether incapable of 
being ascertained ; and that, were it capable of being ever so 
well ascertained, good or bad, it could make no difference in the 
demand for punishment : that in all cases, the motive that may 
happen to govern a prosecutor, is a consideration totally imma- 
terial : whence maybe seen the mischievousness of the prejudice 
that is so apt to be entertained against informers ; and the con- 
sequence it is of that the judge, in particular, should be proof 
against the influence of such delusions. 

Lastly, The subject of motives is one with which it is neces- 
sary to be acquainted, in order to pass a judgment on any 
means that may be proposed for combating offences in their 
source ® 

But before the theoretical foundation for these practical ob- 
servations can be completely laid, it is necessary we should say 
something on the subject of disposition : which, accordingly, will 
furnish matter for the ensuing chapter. 

^ See B. I. tit. [Simp. oorp. injuries]. Ib. tit. [Homicide]. 

* See ch. xi. [dispositions]. 

• See Append, tit. [Preventive Institutions]. 



CHAPTER XI. 


OF HUMAN DISPOSITIONS IN GENKBAL. 


I. In the foregoing chapter it has been shown at large, thatSiepoBiUon* 
goodness or badness cannot, with any propriety, be predicated 

of motives. Is there nothing then about a man that can pro- 
perly be termed good or bad, when, on such or such an occasion, 
he suffers himself to be governed by such or such a motive ? 

Yes, certainly : his disposition. Now disposition is a kind of 
fictitious entity, feigned for the convenience of discourse, in 
order to express what there is supposed to be permanent in a 
man’s frame of mind, where, on such or such an occasion, he has 
been influenced by such or such a motive, to engage in an act, 
which, as it appeared to him, was of such or such a tendency. 

II. It is with disposition as with every thing else : it will be — ho^ Ht 
good or bad according to its effects : according to the effects it the present 
has in augmenting or diminishing the happiness of the com- 
munity. A man’s disposition may accordingly be considered in 

two points of view ; according to the influence it has, either, 

I. on his own happiness : or, 2. on the happiness of others. 

Viewed in both these lights together, or in either of them in- 
discriminately, it may be termed, on the one hand, good ; on 
the other, bad ; or, in flagrant cases, depraved^. Viewed in the 

' It migh4 also be termed virtuous, or vicious. The only objection to 
the use of those terms on the present occasion is, the great quantity of good 
and bad repute that respectively stand annexed to them. The inconve- 
nience of this is, their being apt to annex an ill-proportioned measure of 
disrepute to dispositions which are ill-constituted only with respect to the 
party himself : involving them in such a degree of ignominy as should be 
appropriated to such dispositions only as are mischievous with regard to 
others. To exalt weaknesses to a level with crimes, is a way to diminish 
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former of these lights, it has scarcely any peculiar name, which 
has as yet been appropriated to it. It might be termed, though 
but inexpressively, frail or infirm, on the one hand : sound or 
firm, on the other. Viewed in the other light, it might be 
termed beneficent, or meritorious, on the one hand ; pernicious 
or mischievous, on the other. Now of that branch of a man’s 
disposition, the effects of which regard in the first instance only 
himself, there needs not much to be said here. To reform it 
when bad, is the business rather of the moralist than the legis- 
lator : nor is it susceptible of those various modifications which 
make so material a difference in the effects of the other. Again, 
with respect to that part of it, the effects whereof regard others 
in the first instance, it is only in as far as it is of a mischievous 
nature that the penal branch of law has any immediate concern 
with it : in as far as it may be of a beneficent nature, it belongs 
to a hitherto but little cultivated, and as yet unnamed branch of 
law, which might be styled the remuneratory. 

A miaahiev* III. A man then is said to be of a mischievous disposition, 

tSit?*** when, by the influence of no matter what motives, he is pre- 
diipontioiii sumed to be more apt to engage, or form intentions of engaging, 
in acts which are apparently of a pernicious tendency, than in 
such as are apparently of a beneficial tendency : of a meritorious 
or beneficent disposition in the opposite case. 

Micgdispo- I Pf • for, by the supposition, all that appears 

sitioni»,caiii8 one single action, attended with one single train of circum- 

only bo ^ ^ 

m^terof stances : but from that degree of consistency and uniformity 

pTMYUnp- • v 1 t t 

turn. -wnicn expenence has shown to be observable in the different 
actions of the same person, the probable existence (past or 
future) of a number of acts of a similar nature, is naturally and 
justly inferred from the observation of one single one. Under 
such circumstances, such as the motive proves to by in one in- 
stance, such is the disposition to be presumed to be in others. 
It depends V. I say apparently mischievous : that is, apparently with 

upon wbat 

the abhorrence which ought to be reserved for crimes. To exalt small evils 
to a level with mat ones, is the way to diminish the share of attention 
which ought to be paid to great ones. 
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regard to him : such as to him appear to possess that tendency : the 
for from the mere event, independent of what to him it appears tohm. 
beforehand likely to be, nothing can be inferred on either side. 

If to him it appears likely to be mischievous, in such case, 
though in the upshot it should prove innocent, or even bene- 
ficial, it makes no difFerence ; there is not the less reason for 
presuming his disposition to be a bad one : if to him it appears 
likely to be beneficial or innocent, in such case, though in the 
upshot it should prove pernicious, there is not the more reason 
on that account for presuming his disposition to be a good one. 

And here we see the importance of the circumstances of inten- 
tionality^, consciousness®, unconsciousness®, and mis-supposal®. 

VI. The truth of these positions depends upon two others. Which pon- 
both of them sufiiciently verified by experience : The one is, |round^oii 
that in the ordinary course of things the consequences of actions 1 The cor- 
commonly turn out conformable to intentions. A man who sets bltwem 
up a butcher’s shop, and deals in beef, when he intends to knock cons^ ’ * 
down an ox, commonly does knock down an ox ; though by’“®"“‘' 
some unlucky accident he may chance to miss his blow and 

knock down a man : he who sets up a grocer’s shop, and deals 
m sugar, when he intends to sell sugar, commonly does sell 
sugar : though by some unlucky accident he may chance to sell 
aisenic in the room of it. 

VII. The other is, that a man who entertains intentions of 0^““ 

doing mischief at one time is apt to entertain the like intentions 

at another different 

tii&es. 

VIII. There are two circumstances upon which the nature of The disposi- 
thc disposition, as iinlicalcd by any ait, is liable to depend •jAfened': 


* S( e ( h viii ’ fM“e t-li iv 

* To bupposi a man to bo of a jrooil cliipoMtion, and nt tlio same tihie 
likely, in \uliie of that viry disposition, to enguf'e in an habitual tiain of j,7(x«ds\ 
inisc liievous ai tions, mac onti adii tion m terms nor could such a proposi- 

tion over bo^dvanced, but from the giving, to the thing which the nord notboa'eood 
disposition IB put for, a reohty which does vot belong to it. If then, for 
examjile, a man of religious disposition should, in vutue of that very dis- 
position, be m the habit of doing mischief, for instance, by persecuting his 
neighbours, the rase must be, cither that his disposition, though good in 
certain respects, is not good upon the whole : or that a religious disposition 
IB not in general a good one. 
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I. The apparent tendency of the act : 2. The nature of the 
motive which gave birth to it. This dependency is subject to 
different rules, according to the nature of the motive. In stating 
them, I suppose all along the apparent tendency of the act to be, 
as it commonly is, the same as the real. 

IX. I. Where the tendency of the act is good, and the motive 
is of the self-regarding kind. In this case the motive affords no 
inference on either side. It affords no indication of a good dis- 
position : but neither does it afford any indication of a bad 
one. 

A baker sells his bread to a hungry man who asks for it. 
This, we sec, is one of those acts of which, in ordinary cases, the 
tendency is unquestionably good. The baker’s motive is the 
ordinary commercial motive of pecuniary interest. It is plain, 
that there is nothing in the transaction, thus stated, that can 
afford the least ground for presuming that the baker is a better 
or a worse man than any of his neighbours, 

X. 2, Where the tendency of the act is had, and the motive, 
as before, is of the self-regarding kind. In this case the dispo- 
sition indicated is a mischievous one. 

A man steals bread out of a baker’s shop : this is one of those 
acts of which the tendency will readily be acknowledged to be 
bad. Why, and in what respects it is so, will be stated farther 
on^. His motive, we will say, is that of pecuniary interest ; the 
desire of getting the value of the bread for nothing. His dispo- 
sition, accordingly, appears to be a bad one : for every one will 
allow a thievish disposition to be a bad one. 

XI. 3. Where the tendency of the act is good, and the motive 
is the purely social one of good-will. In this case the disposition 
indicated is a bcnelicent one. 

A baker gives a poor man a loaf of bread. His motive is 
compassion; a name given to the motive of beaevolei.ee, in par- 
ticular cases of its operation. The disposition indicated by the 
baker, in this case, is such as every man will be ready enough to 
acknowledge to be a good one. 

* See oh. xii. fConsoquenccs], and Code, B. I. tit. [Theft]. 
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XII. 4. Where the tendency of the act is had, and the motive Case 4. 

is the purely social one of good-will. Even in this case the die- bad-motm 
position which the motive indicates is dubious : it may be ' 

mischievous or a meritorious one, as it happens ; according as 

the mischievousness of the act is more or less apparent. 

XIII. It may be thought, that a case of this sort cannot This cue 
exist ; and that to suppose it, is a contradiction in terms. For p^tbleone- 
the act is one, which, by the supposition, the agent knows to be 

a mischievous one. How then can it be, that good-will, that is, 
the desire of doing good, could have been the motive that led 
him into it ? To reconcile this, we must advert to the distinc- 
tion between enlarged benevolence and confined ^ The motive 
that led him into it, was that of confined benevolence. Had he 
followed the dictates of enlarged benevolence, he would not have 
done what he did. Now, although he followed the dictates of 
that branch of benevolence, which in any single instance of its 
exertion is mischievous, when opposed to the other, yet, as the 
cases which call for the exertion of the former are, beyond com- 
parison, more numerous than those which call for the exertion 
of the latter, the disposition indicated by him, in following the 
impulse of the former, will often be such as in a man, of the 
common run of men, may be allowed to be a good one upon the 
whole. 

XIV. A man with a numerous family of children, on the Example L 
point of starving, goes into a baker’s shop, steals a loaf, divides 

it all among the children, reserving noiic of it for himself. It 
will be hard to infer that that man’s disposition is a mischievous 
one upon the whole. Alter the case, give him but one child, 
and that hungry perhaps, but in no imminent danger of starving : 
and now lot the man set fire to a house full of people, for the 
sake of stealing money out of it to buy the bread with. The dis- 
position her« indicated will hardly be looked upon as a good one. 

XV. Another case will appear more difficult to decide than Example 11. 
cither. Bavaillac assassinated one of the best and wisest of 
sovereigns, at a time when a good and wise sovereign, a blessing 

* See ch. x. [Motives]. 




at all times so valuable to a state, was particularly precious : 
and tbat to the inhabitants of a populous and extensive empire. 
He is taken, and doomed to the most excruciating tortures. His 
son, well persuaded of his being a sincere penitent, and that 
mankind, in case of his being at large, would have nothing more 
to fear from him, effectuates his escape. Is this then a sign of a 
good disposition in the son, or of a bad one ? Perhaps some will 
answer, of a bad one ; for, besides the interest which the nation 
has in the sufferings of such a criminal, on the score of the ex- 
ample, the future good behaviour of such a criminal is more than 
any one can have sufficient ground to be persuaded of. 

Krample XVI. Well then, let Ravaillac, the son, not facilitate his 
father’s escape ; but content bimself with convepng poison to 
him, that at the price of an easier death he may escape his tor- 
ments, The decision will now, perhaps, be more difficult. The 
act is a wrong one, let it be allowed, and such as ought by all 
means to be punished : but is the disposition manifested by it a 
bad one ? Because the young man breaks the laws in this one 
instance, is it probable, that if let alone, he would break the 
laws in ordinary instances, for the satisfaction of any inordinate 
desires of his own { The answer of most men would probably 
be in the negative. 

Cflsjfc XVII. 5. Where the tendency of the act is good, and the 

Tenclenpy, . , , . » 

mo- motive IS a scmi-social one, the love of reputation. In this case 

tive,lovoof , 

reputation, the disposition indicated is a good one. 

In a time of scarcity, a baker, for the sake of gaining the 
esteem of the neighbouihood, distributes bread groXis among the 
industrious poor. Let this be taken for granted : and let it be 
allowed to be a matter of uncertainty, whether he had any real 
feeling for the sufferings of those whom he has relieved, or no. 
His disposition, for all that, cannot, with any pretence of reason, 
be termed otherwise than a good and beneficent <fne. It can 
only be in conseciucncc of some very idle prejudice, if it receives 
a different name 


The imikof * The bulk of mankind, over ready <0 depreeiato the ehoraetcr of their 
tuukuiii api toneighbours, m order, mdirootly, to eiolt their own, will take oecabion to 
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XVIII. 6. Where the tendency of the act is fiod, and the^^ OMo^ 
motive, as before, is a semi-social one, the love of reputation. 

In this case, the disposition which it indicates is more or less 
good or bad ; in the first place, according as the tendency of the 
act is more or less mischievous : in the next place according as 
the dictates of the moral sanction, in the society in question, 
approach more or less to a coincidence with those of utility. It 
does not seem probable, that in any nation, which is in a state of 
tolerable civilization, in short, in any nation in which such rules 
as these can come to be consulted, the dictates of the moral 
sanction will so far recede from a coincidence with those of 
utility (that is, of enlightened benevolence) that the disposition 
indicated in this case can be otherwise than a good one upon the 
whole. 

XIX. An Indian receives an injury, real or imaginary, from Eiompie L 
an Indian of another tribe. He revenges it upon the person of 
bis antagonist with the most excruciating torments ; the case 
being, that cruelties inflicted on such an occasion, gain him 
reputation in his ow'ii tribe. The disposition manifested in such 
a case can never be deemed a good one, among a people ever 


refer a motive to tlio class of bail ones as often as they can find one still ^'JJ®''**®*** 

better, to which the act mijrht have owed its birth. Conscious that his 

own motives are not of the best class, or persuaded that if they be, they 

will not be referred to that class by others ; afraid ot being taken for a 

du])e, and anxious to show tl\e reach ot his jienetration ; each man takes 

care, in the first place, to iinimte the conduct of every other man to the 

least laudable of the motives that can account for it : in the next ]>lace, 

when he has gone as far that way as ho can, and cannot drive down the 

individual motive to any lower class, he changes his battery, and attacks 

till' very class itself. I’o the love of reputation he will accordingly give a 

bad name iijmu) every ocen'-ion, culling it ostentation, vanity, or vain-glory. 

I’arlly to the same s])int ot detraction, the natural consequence of tlio 
sensibility of men to tlie forci' of llie moral sinietion, jiarlly to the iiithienco 
of the prmeijile of useelicism, may, ix-rhaps, ]h‘ imputed the great abund- 
ance of bad names of motives, in comparison of siieb as are good or neutral : 
and, in jiartieulai^lic total want of neutral names for the motives of sexual 
desire, physical desire in general, anil pecuniary interest. The superior 
abundance, even of good names, in comparison of neutral ones, would, if 
examined, bo found rather to confirm than disprove the above remark. 'The 
language of a people on these points may, perilous, serve in some meosuro 
as a key to their moral sentiments. disquisitions are 

foreign to the purpose ot the present w^ 
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so few degrees advanced, in point of civilization, above the 
Indians. 

Euuspie n. XX. A nobleman (to come back to Europe) contracts a debt 

with a poor tradesman. The same nobleman, presently after- 
wards, contracts a debt, to the same amount, to another noble- 
man, at play. He is unable to pay both : he pays the whole 
debt to the companion of his amusements, and no part of it to 
the tradesman. The disposition manifested in this case can 
scarcely be termed otherwise than a bad one. It is certainly, 
however, not so bad as if he had paid neither. The principle of 
love of reputation, or (as it is called in the case of this partial 
application of it) honour, is here opposed to the worthier prin- 
ciple of benevolence, and gets the better of it. But it gets the 
better als., of the self -regarding principle of pecuniary interest. 
The disposition, therefore, which it indicates, although not so 
good a one as that in which the principle of benevolence pre- 
dominates, is better than one in which the principle of self- 
interest predominates. He would be the better for having more 
benevolence ; but would he be the better for having no honour ? 
This seems to admit of great dispute *. 

Case 7. XXI. 7 . Where the tendency of the act is good, and the 
motive is the semi-social one of religion. In this case, the dis- 
iive, piety. indicated by it (considered with respect to the influence 

of it on the man’s conduct towards others) is manifestly a bene- 
ficent and meritorious one. 

A baker distributes bread gratis among the industrious poor. 
It is not that he feels for their distresses : nor is it for the sake 
of gaining reputation among his neighbours. It is for the sake 
of gaining the favour of the Deity : to whom, he takes for 
granted, such conduct will be acceptable. The disposition mani- 
fested by such conduct is plainly what every man would call a 
good one. " 

CaBe 8. XXII. 8. Where the tendency of the act is had, and the motive 

6ad-motave,i® that of religion, as before. In this case the disposition is 
religion. (Jubious. It is good or bad, and more or less good or bad, in the 
> See the cose of DucIh (liscui>scd in B. I. tit. [Homicide}. 
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first place, as the tendency of the act is more or less mischievous ; 
in the next place, according as the religious tenets of the person 
in question approach more or less to a coincidence with the dic- 
tates of utility. 

XXIII. It should seem from history, that even in nations in 
a tolerable state of civilization in other respects, the dictates of M m 
religion have been found so far to recede from a coincidence 
with those of utility ; in other words, from those of enlightened 
benevolence ; that the disposition indicated in this case may even 
be a bad one upon the whole. This however is no objection to 
the inference which it affords of a good disposition in those 
countries (such as perhaps are most of the countries of Europe 
at present) in which its dictates respecting the conduct of a man 
towards other men approach very nearly to a coincide je with 
those of utility. The dictates of religion, in their application to 
the conduct of a man in what concerns himself alone, seem in 
most European nations to savour a good deal of the ascetic 
principle: but the obedienceto such mistaken dictates indicates 
not any such disposition as is likely to break out into acts of 
pernicious tendency with respect to others. Instances in which 
the dictates of religion lead a man into acts which are pernicious 
in this latter view, seem at present to be but rare : unless it be 
acts of persecution, or impolitic measures on the part of govern- 
ment, where the law itself is either the principal actor or an 
accomplice in the mischief. Eavaillac, instigated by no other 
motive than this, gave his country one of the most fatal stabs 
that a country ever received from a single hand : but happily the 
Ravaillacs are but rare. They have been more frequent, how- 
ever, in France than in any other country during the same 
period : and it is remarkable, that in every instance it is this 
motive that hasproduced them. When they do appear, however, 
nobody, I suppose, but such as themselves, will be for terming a 
disposition, such as they manifest, a good one. It seems hardly 
to be denied, but that they are just so much the worse for their 
notions of religion ; and that had they been left to the sole 
guidance of benevolence, andthcloveof reputation, without any 
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leligion. at all, it would liave been but so much the better for 
mankind. One may say nearly the same thing, perhaps, of those 
persons who, without any particular obligation, have taken an 
active part in the execution of laws made for the punishment of 
those who have the misfortune to differ with the magistrate in 
matters of religion, much more of the legislator himself, who has 
put it in their power. If Louis XIV. had had no religion, France 
would not have lost 800,000 of its most valuable subj ects. The 
same thing may be said of the authors of the wars called holy 
ones ; whether waged against persons called Infidels, or persons 
branded with the still more odious name of Heretics. In Den- 
mark, not a great many years ago, a sect is said to have arisen, 
who, by a strange perversion of reason, took it into their heads, 
that, by leading to repentance, murder, or any other horrid crime, 
might be made the road to heaven. It should all along, how- 
ever, be observed, that instances of this latter kind were always 
rare ; and that in almost all the countries of Europe, instances 
of the former kind, though once abundantly frequent, have for 
some time ceased. I n certain countries, however, persecution at 
home, or (what produces a degree of restraint, which is one part 
of the mischiefs of persecution) I mean the disposition to perse- 
cute, whensoever occasion happens, is not yet at an end : inso- 
much that if there is no actual persecution, it is only because 
there are no heretics ; and if there are no heretics, it is only 
because there are no thinkers b 

Cases. XXIV. y. Wlierc the tendency of the act is good, and the 
^w(/-nio-’ motive (as before) is the dissocial one of ill-will. In this case 
lojiJu. the motive seems not to afford any indication on either side. It 
is no indication of a good disposition ; but neither is it any 
indication of a bad one. 

Eiaiupie. Y ou have detected a baker in selling short weight : you prose- 

cute him for the cheat. It is not for the sake' of gain that you 
engaged in the prosecution ; for there is nothing to be got by it : 
it is not from public spirit ; it is not for the sake of reputation ; 
for there is no reputation to be got by it : it is not in the view 
’ See B. I, tit. [OficQces against BeligionJ. 
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of pleasing the Deity : it is merely on account of a quarrel you 
have with the man you prosecute. From the transaction, as 
thus stated, there does not seem to be any thing to be said either 
in favour of your disposition or against it. The tendency of the 
act is good : but you would not have engaged in it, had it not 
been from a motive which there seems no particular reason to 
conclude will ever prompt you to engage in an act of the same 
kind again. Your motive is of that sort which may, with least 
impropriety, be termed a bad one : but the act is of that sort, 
which, were it engaged in ever so often, could never have any 
evil tendency ; nor indeed any other tendency than a good one. 

By the supposition, the motive it happened to be dictated by was 
that of ill-will : but the act itself is of such a nature as to have 
wanted nothing but sufficient discernment on your part in order 
to have been dictated by the most enlarged benevolence. Now, 
from a man’s having suffered himself to bo induced to gratify his 
resentment by means of an act of which the tendency is good, it 
byno means follows that he would be ready on another occasion, 
through the influence of the same sort of motive, to engage in 
any act of which the tendency is a bad one. The motive that 
impelled you was a dissocial one : but what social motive could 
there have been to restrain you ? None, but what might have 
been outweighed by a more enlarged motive of the same kind. 

Now, because the dissocial motive prevailed when it stood alone, 
it by no means follows that it would prevail when it had a social 
one to combat it. 

XXV. 10. Where the tendency of the act is bad, and the Caseio. 

Tdiidsticy 

motive is the dissocial one of malevolence. In this case the 6od— motive, 
disposition it indicates is of course a mischievous one. maievoieuoe. 

The man who stole the bread from the baker, as before, did it Eiampie. 
with no other viQ,w than merely to impoverish and afflict him : 
accordingly, when he had got the bread, he did not eat, or sell 
it ; but destroyed it. That the disposition, evidenced by such 
a transaction, is a bad one, is what every body must perceive 
immediately. 

XXVI. Thus much with respect to the circumstances from Problem-to 
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which the mischievousness ot meritoriousness of a man’s dis- 
position is to be inferred in the gross : we come now to the 
measure of that mischievousness or meritoriousness, as resulting 
from those circumstances. Now with meritorious acts and dis- 
positions we have no direct concern in the present work. All 
that penal law is concerned to do, is to measure the depravity of 
the disposition where the act is mischievous. To this object, 
therefore, we shall here confine ourselves. 

XXVII. It is evident, that the nature of a man’s disposition 
must depend upon the nature of the motives he is apt to be 
influenced by ; in other words, upon the degree of his sensibility 
to the force of such and such motives. For his disposition is, as 
it were, the sum of his intentions : thedisposition he is of during 
a certain peiiod, the sum or result of his intentions during that 
period. If, of the acts he has been intending to engage in during 
the supposed period, those which are apparentlyof amischievous 
tendency, bear a large proportion to those which appear to him 
to be of the contrary tendency, his disposition will be of the 
mischievous cast : if but a small proportion, of the innocent 
or upright. 

XXVIII. Now intentions, like every thing else, are produced 
by the things that are their causes : and the causes of intentions 
are motives. If, on any occasion, a man forms either a good ot 
a bad intention, it must be by the influence of some motive. 

XXIX. When the act, which a motive prompts a man to 
engage in, is of a mischievous nature, it may, for distinction’s 
sake, be termed a seducing ot corrupting motive : in which case 
also any motive which, in opposition to the former, acts in the 
character of a restraining motive, may be styled a tutelary^ 
preservatory, or preserving motive. 

XXX. Tutelary motives may again be distinguished into 
standing ot constant, and occasional. By standing tutelary mo- 
tives, I mean such as act with more or less force in all, or at 
least in most cases, tending to restrain a man from any mis- 
chievous acts he may be prompted to engage in ; and that with 
a force which depends upon the general nature of the act, rather 
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than upon any accidental circumstance with which any indi- 
vidual act of that sort may happen to be accompanied. By oc- 
casional tutelary motives, I mean such motives as may chance 
to act in this direction or not, according to the nature of the 
act, and of the particular occasion on which the engaging in it 
is brought into contemplation. 

XXXI. Now it has been shown, that there is no sort of standing 
motive by which a man may not be prompted to engage in acts tives are,”***" 
that are of a mischievous nature ; that is, which may not come 
to act in the capacity of a seducing motive. It has been shown , 
on the other hand, that there are some motives which are re- 
markably less likely to operate in this way than others. It has 
also been shown, that the least likely of all is that of benevolence 
or good-will : the most common tendency of which, it has been 
shown, is to act in the character of a tutelary motive. It has 
also been shown, that even when by accident it acts in one way 
in the character of a seducing motive, still in another way it acts 
in the opposite character of a tutelary one. The motive of good- 
will, in as far as it respects the interests of one set of persons, 
may prompt a man to engage in acts which are productive of 
mischief to another and more extensive set : but this is only 
because his good-will is imperfect and confined : not taking into 
contemplation the inteiestsof all the persons whose interests are 
at stake. The same motive, were the affection it issued from 
more enlarged, would operate effectually, in the character of a 
constraining motive, against that very act to which, by the sup- 
position, it gives birth. This same sort of motive may therefore, 
without any real contradiction or deviation from truth, beranked 
in thenumberof standing tutelary motives, notwithstanding the 
occasions in which it may act at the same time in the character 
of a seducing one. 

XXXII. The same observation , nearly, may be applied to the 2. The lo^ e 
semi-social motive of love of reputation. The force of this, like tion.*^ 
that of the former, is liable to be divided against itself. As in 
the case of good-will, the interests of some of the persons, who 
may be the objects of that sentiment, are liable to be at variance 
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with those of others : so in the case of love of reputation, the 
sentiments of some of the persons, whose good opinion is desired, 
may be at variance with the sentiments of other persons of that 
number. Now in the case of an act, which is really of a mis- 
chievous nature, it can scarcely happen that there shall be no 
persons whatever who will loolc upon it with an eye of disappro- 
bation. It can scarcely ever happen, therefore, that an act really 
mischievous shall not have some part at least, if not the whole, 
of the force of this motive to oppose it ; nor, therefore, that this 
motive should not act with some degree of force in the character 
of a tutelary motive. This, therefore, may be set down as 
another article in the catalogue of standing tutelary motives. 

8. Thedesire XXXIII. The same observation may be applied to the desire 
of amity, though not in altogether equal measure. For, not- 
withstanding the mischievousness of an act, it may happen, 
without much difficulty, that all the persons for whose amity a 
man entertains any particular present desire which is accom- 
panied with expectation, may concur in regarding it with an eye 
rather of approbation than the contrary. This is but too apt to 
be the case among such fraternities as those of thieves, smug- 
glers, and many other denominations of offenders. This, how- 
ever, is not constantly, nor indeed rao.st commonly the case : 
insomuch, that the desire of amity may still be regarded, upon 
the whole, as a tutelary motive, were it only from the closeness 
of its connexion \vith the love of reputation. And it may be 
ranked among standing tutelary motives, since, where it does 
apply, the force with which it acts, depends not upon the occa- 
sional circumstances of the act which it opposes, but upon prin- 
ciples as general as those upon which depend the action of the 
other semi-social motives. 

A mo- XXXIV . The motive of religion is not altogctb cr in the same 

pon. case with the three former. The force of it is not, like theirs, 
liable to be divided against itself. I mean in the civilized 
nations of modern times, among whom the notion of the unity of 
the Godhead is universal. In times of classical antiquity it was 
otherwise. If a man got Venus on his side, Pallas was on the 
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otbet : if iEolus was for him, Neptune was against him. .^neas, 
with all his piety, had but a partial interest at the court of 
heaven. That matter stands upon a different footing now-a- 
days. In any given person, the force of religion, whatever it be, 
is now all of it on one side. It may balance, indeed, on which 
side it shall declare itself : and it may declare itself, as we have 
seen already in but too many instances, on the wrong as well as 
on the right. It has been, at least till lately, perhaps is still, 
accustomed so much to declare itself on the wrong side, and that 
in such material instances, that on that account it seemed not 
proper to place it, in point of social tendency, on a level alto- 
gether with the motive of benevolence. Where it does act, how- 
ever, as it does in by far the greatest number of cases, in opposi- 
tion to the ordinary seducing motives, it acts, like the motive 
of benevolence, in an uniform maimer, not depending upon the 
particular circumstances that may attend the commission of the 
act; but tending to oppose it, merely on account of its mis- 
chievousness ; and therefore, with equal force, in whatsoever 
circumstances it may be proposed to be committed. This, there- 
fore, may also be added to the catalogue of standing tutelary 
motives. 

XXXV. As to the motives which may operate occasionally Occasional 
in the character of tutelary motives, these, it has been already uvm 
intimated, are of various sorts, and various degrees of strength 
in various offences : depending not only upon the nature of the 
offence, but upon the accidental circumstances in which the idea 
of engaging in it may come in contemplation. Nor is there any 
sort of motive which may not come to operate in this character ; 
as may be easily conceived. A thief, for instance, may be pre- 
vented from engaging in a projected scheme of house-breaking, 
by sitting too long over his bottle by a visit from his doxy, by 
the occasion h^may have to go elsewhere, in order to receive his 
dividend of a former booty * ; and so on. 

XXXVI. There are some motives, however, which seem more Motiveathat 

^ Love of the pleasurea of tho palate. 

* Fccuniuy interest. 

L 


BENTHAU 
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areparticu- apt to act in this character than others ; especially as things are 
art iirihis” now constituted, now that the law has every where opposed to 
arelfifiSve the force of the principal seducing motives, artificial tutelary 
sf i^'pre- motives of its own creation. Of the motives here meant it will 
serration necessary to take a general view. They seem to be reducible 
to two heads ; viz. i. The love of ease ; a motive put into action 
by the prospect of the trouble of the attempt ; that is, the trouble 
which it may be necessary to bestow, in overcoming the physical 
difficulties that may accompany it. 2, Self-preservation, as op- 
posed to the dangers to which a man may be exposed in the 
prosecution of it. 

^icf"eir XXXVII. These dangers may be either, i. Of a purely physi- 
preso^tion cal nature ; or, 2. Dangers resulting from moral agency ; in 
m this case other wofds, from the conduct of any such persons to whom the 
sjK'ot, nrc, act, if known, may be expected to prove obnoxious. But moral 
purely phy- agency supposes knowledge with respect to the circumstances 
2. DatiKcre that are to have the effect of external motives in giving birth to 
it. Now the obtaining such knowledge, with respect to the 
commission of any obnoxious act, on the part of any persons 
who may be disposed to make the agent suffer for it, is called 
detection ; and the agent concerning whom such knowledge is 
obtained, is said to be detected. The dangers, therefore, which 
may threaten an offender from this quarter, depend, whatever 
they may be, on the event of his detection ; and may, therefore, 
be all of them comprised under the article of the danger of 
detection. 


DauRerde- XXXVIII. The danger depending upon detection may be 
Sotoctioii ‘ divided again into two branches : l. That which may result 
from.*****'*^ from any opposition that may be made to the enterprise by 
persons on the spot ; that is, at the very time the enterprise is 
quoiit*^ carrying on : 2, That which respects the legal punishment, or 
punishment. Q^her suffering, that may await at a distance u^.'dn the issue of 
the enterprise. 

The^fe^ of XXXIX. It may be worth calling to mind on this occasion, 
standmK tii that among the tutelary motives, which have been styled con- 
tivcs of love stant ones, there are two of which the force depends (though not 
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80 entirely as the force of the occasional ones which have beenof repntar 
just mentioned, yet in a great measure) upon the circumstance of sire of amity, 
detection. These, it may be remembered, are, the love of reputa- up^^deteo- 
tion, and the desire of amity. In proportion, therefore, as the*’™' 
chance of being detected appears greater, these motives will 
apply with the greater force : with the less force, as it appears 
less. This is not the case with the two other standing tutelary 
motives, that of benevolence, and that of religion. 

XL. We are now in a condition to determine, with some de- strenBth of 
gree of precision, what is to be understood by the strength o/otirarwhatis 
temptation, and what indication it may give of the degree 
mischievousness in a man’s disposition in the case of any oflence. 

When a man is prompted to engage in any mischievous act, we 
will say, for shortness, in an offence, the strength of the tempta- 
tion depends upon the ratio between the force of the seducing 
motives on the one hand, and such of the occasional tutelary 
ones, as the circumstances of the case call forth into action, on 
the other. The temptation, then, may be said to be strong, 
when the pleasure or advantage to be got from the crime is such 
as in the eyes of the offender must appear great in comparison 
of the trouble and danger that appear to him to accompany the 
enterprise : slight or weak, when that pleasure or advantage is 
such as must appear small in comparison of such trouble and 
such danger. It is plain the strength of the temptation depends 
not upon the force of the impelling (that is of the seducing) 
motives altogether : for let the opportunity be more favourable, 
that is, let the trouble, or any branch of the danger, be made 
less than before, it will be acknowledged, that the temptation 
is made so much the stronger : and on the other hand, let the 
opportunity become less favourable, or, in other words, let the 
trouble, or an^^ranch of the danger, be made greater than before, 
the temptation will be so much the weaker. 

Now, after taking account of such tutelary motives as have 
been styled occasional, the only tutelary motives that can remain 
are those which have been termed standing ones. But those 
which have been termed the standing tutelary motives, are the 
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same that we have been styling social. It follows, theiefore, 
that the strength of the temptation, in any case, after deducting 
the force of the social motives, is as the sum of the forces of the 
seducing, to the sum of the forces of the occasional tutelary 
motives. 

XLI. It remains to be inquired, what indication concern- 
ing the mischievousness or depravity of a man’s disposition is 
afforded by the strength of the temptation, in the case where 
any offence happens to have been committed. It appears, 
then, that the weaker the temptation is, by which a man has 
been overcome, the more depraved and mischievous it shows 
his disposition to have been. For the goodness of his disposi- 
tion is measured by the degree of his sensibility to the action of 
the social motives ^ : in other words, by the strength of the 
influence which those motives have over him : now, the less 
considerable the force is by which their influence on him has 
been overcome, the more convincing is the proof that has been 
given of the weakness of that influence. 

Again, The degree of a man’s sensibility to the force of the 
social motives being given, it is plain that the force with which 
those motives tend to restrain him from engaging in any mis- 
chievous enterprise, will be as the apparent mischievousness of 
such enterprise, that is, as the degree of mischief with which it 
appears to him likely to be attended. In other words, the less 
mischievous the offence appears to him to be, the less averse he 
will be, as far as he is guided by social considerations, to engage 
in it ; the more mischievous, the more averse. If then the 
nature of the offence is such as must appear to him highly mis- 
chievous, and yet he engages in it notwithstanding, it shows, 
that the degree of his sensibility to the force of the social mo- 
tives is but slight ; and consequently that hi^-disposition is 
pr oportionably depraved. Moreover, the less the strength of the 
temptation was, the more pernicious and depraved does it show 
his disposition to have been. For the less the strength of the 
temptation was, the less was the force which the influence of 
' Supra, par. zxvii, zxyiiL 
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those motives had to overcome : the clearer therefore is the 
proof that has been given of the weakness of that influence. 

XLII. From what has been said, it seems, that, for judging of Rules for 
the indication that is afforded concerning the depravity of a 
man’s disposition by the strength of the temptation, compared ^^tionm- 
with the mischievousness of the enterprise, the following rules 
may be laid down : 

Rule I. The strength of the temptatwn being given, the mis- 
chievousness of the disposition manifested by the enterprise, is as 
the apparent, mischievousness of the act. 

Thus, it would show a more depraved disposition, to murder 
a man for a reward of a guinea, or falsely to charge him with a 
robbery for the same reward, than to obtain the same sum from 
him by simple theft : the trouble he w’ould have to take, and the 
risk he would have to run, being supposed to stand on the same 
footing in the one case as in the other. 

Rule 2. The apparent mischievousness of the act being given, 
a man's disposition is the more depraved, the slighter the tempta^ 
tion is by which he has been overcome. 

Thus, it shows a more depraved and dangerous disposition, if 
a man kill another out of mere sport, as theEmperor of Morocco, 

Muley Mahomet, is said to have done great numbers, than out 
of revenge, as Sylla and Marius did thousands, or in the view of 
self-preservation, as Augustus killed many, or even for lucre, as 
the same Emperor is said to have killed some. And the effects 
of such a depravity, on that part of the public which is apprized 
of it, run in the same proportion. From Augustus, some persons 
only had to fear, under some particular circumstances. From 
Muley Mahomet, every man had to fear at all times. 

Rule 3. The apparent mischievousness of the act being given, 
the evidenc^^^u^ich it affords of the depravity of a man's disposi- 
tion is the less conclusive, the stronger the temptation is by which 
he has been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal a 
loaf of bread, it is a less explicit sign of depravity, than if a rich 
man were to commit a theft to the same amount. It will be 
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observed, that in this rule all that is said is, that the evidence of 
depravity is in this case the less conclusive : it is not said that 
the depravity is positively the less. For in this case it is possible, 
for any thing that appears to the contrary, that the theft might 
have been committed, even had the temptation been not so 
strong. In this case, the alleviating circumstance is only a mat« 
ter of presumption ; in the former, the aggravating circumstance 
is a matter of certainty. 

Kule 4. Where the motive is of the dissocial kind, the apparent 
mischievousness of the act, and the strength of the temptation, 
being given, the depravity is as the degree of deliberation with 
which it is accompanied. 

For in every man, be his disposition ever so depraved, the 
social motives are those •which, wherever the self-regarding 
ones stand neuter, regulate and determine the general tenor of 
his life. If the dissocial motives are put in action, it is only in 
particularciroum8tance8,andon particular occasions; the gentle 
but constant force of the social motives being for a while sub- 
dued. The general and standing bias of every man’s nature is, 
therefore, towards that side to which the force of the social mo- 
tives would determine him to adhere. This being the case, the 
force of the social motives tends continually to put an end to 
that of the dissocial ones ; as, in natural bodies, the force of 
friction tends to put an end to that which is generated by im- 
pulse. Time, then, which wears away the force of the dissocial 
motives, adds to that of the social. The longer, therefore, a man 
continues, on a given occasion, under the dominion of the dis- 
social motives, the more convincing is the proof that has been 
given of his insensibility to the force of the social ones. 

Thus, it shows a worse disposition, where a man lays a de- 
liberate plan for beating his antagonist, and beats him accord- 
ingly, than if he were to beat him upon the spot, iS consequence 
of a sudden quarrel ; and worse again, if, after having had him 
a long while together in his power, he beats him at intervals, 
and at his leisure 

^ See B. 1. tit. [Conlmcinent]. 
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XLIII. The depravity of disposition, indicated by an act, is a uso of this 
material consideration in several respects. Any mark of extra- 
ordinary depravity, by adding to the terror already inspired by 
the crime, and by holding up the offender as a person from 
whom there may be more mischief to be apprehended in future, 
adds in that way to the demand for punishment. By indicating 
a general want of sensibility on the part of the offender, it may 
add in another way also to the demand for punishment. The 
article of disposition is of the more importance, inasmuch as, in 
measuring out the quantumof punishment, the principle of sym- 
pathy and antipathy is apt to look at nothing else. A man who 
punishes because he hates, and only because he hates, such a 
man, when he does not find any thing odious in the disposition, 
is not for punishing at all ; and when he does, he is not for 
carrying the punishment further than his hatred carries him. 

Hence the aversion we find so frequently expressed against the 
maxim, that the punishment must rise with the strength of the 
temptation ; a maxim, the contrary of which, as we shall see, 
would be as cruel to offenders themselves, as it would be sub- 
versive of the purposes of punishment. 



CHAPTER XII. 


OF TEB CONSEQUENCES OF A MISCEIEVOUS ACT. 

§ I. Shapes in which the mischief of an act may show itself. 

Recapituiii- I. Hitherto we have been Speaking of the various articles or 
objects on which the consequences or tendency of an act may 
depend : of the bare act itself : of the circumstances it may have 
been, or may have been supposed to be, accompanied with : of 
the consciousness a man may have had with respect to any such 
circumstances : of the intentions that may have preceded the 
act : of the motives that may have given birth to those inten- 
tions : and of the disposition that may have been indicated by 
the connexion between such intentions and such motives. We 
now come to speak of consequences or tendency : an article which 
forms the concluding link in all this chain of causes and effects, 
involving in it the materiality of the whole. Now, such part of 
this tendency as is of a mischievous nature, is all that we have 
any direct concern with; to that, therefore, we shall here confine 
ourselves. 

Miwshiofof II. The tendency of an act is mischievous when the conse- 
qucnces of it are mischievous ; that is to say, either the certain 
duevous* consequences or the probable. The consequences, how many and 
^"nocb. whatsoever they may be, of an act, of which the tendency is mis- 

chievous, may, such of them as are mischievous, be conceived to 
constitute one aggregate body, which maybeteruA-d theinischief 
of the act. 

Themisciiicf HI. This mischief may frequently be distinguished, as it 
prittwy or Were, into two shares or parcels : the one containing what 
secondary. called the primary mischief ; the other, what may be 



Of the Consequences of a Mischievous Act. 153 

called the secondary. That share may be termed the primary, 
which it sustained by an assignable individual, or a multitude of 
assignableindividuals. That share may betcrmed thesecondary, 
which, taking its origin from the former, extends itself either 
over the whole community, or over some other multitude of 
unassignable individuals. 

IV. The primary mischief of an act may again be distinguished primary— 
into two branches : i. The original : and, 2, The derivative. By Sn«tiVe! 
the original branch, I mean that which alights upon and is con- 
fined to any person who is a sufferer in the first instance, and on 

his own account: the person, for instance, who is beaten, robbed, 
or murdered. By the derivative branch, I mean any share of 
mischief which may befall any other assignable persons in conse- 
quence of his being a sufferer, and no otherwise. These persons 
must, of course, be persons who in some way or other are con- 
nected with him. Now the ways in which one person may be 
connected with another, have been already seen : they may bo 
connected in the wayof tHferesf (meaning self-regarding interest) 
or merely in the way of syinpathy. And again, persons con- 
nected with a given person, in the way of interest, may be 
connected with him either by affording support to him, or by 
deriving it from him 

V. The secondary mischief, again, may frequently be seen to The 
consist of two other shares or parcels ; the first consisting of rAiarmTw. 
pain ; the other of danger. The pain which it produces is a 

pain of apprehension : a pain grounded on the apprehension of 
suffering such mischiefs or inconveniences, w'hatever they may 
be, as it is the nature of the primary mischief to produce. It 
may be styled, in one word, the alarm. The danger is the 
chance, whatever it may be, which the multitude it concerns 
may in c<^scquence of the primary mischief stand exposed to, 
of suffering such mischiefs or inconveniences. For danger is 
nothing but the chance of pain, or, what comes to the same 
thing, of loss of pleasure. 

VI. An example may serve to make this clear. A man Example. 

* See ch. vi. [Sensibility]. 
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attacks you on the road, and robs you. You suffer a pain on 
the occasion of losing so much money ^ : you also suffered a pain 
at the thoughts of the personal ill-treatment you apprehended 
he might give you, in case of your not happening to satisfy his 
demands *. These together constilute the original branch of the 
primary mischief, resulting from the act of robbery. A creditor 
of yours, who expected you to pay him with part of that 
money, and a son of yours, who expected you to have given 
him another part, are in consequence disappointed. You are 
obliged to have recourse to the bounty of your father, to make 
good part of the deficiency. These mischiefs together make up 
the derivative branch. Tlie report of this robbery circulates 
from hand to hand, and spreads itself in the neighbourhood. It 
finds its way into the newspapers, and is propagated over the 
whole country. Various people, on this occasion, call to mind 
the danger which they and their Irionds, as it ajiiiears from this 
example, stand exposed to in travelling; especially such as may 
have occasion to travel the same road. On this occasion they 
naturally feel a certain degree of pain: slighter or heavier, ac- 
cor<ling to the degree of ill-treatment they may understand you 
to have received ; the fre(juency of the occasion each person may 
have to travel in that same road, or its neighbourhood ; the 
vicinity of each person to the spot ; his personal courage ; the 
quantity of money he may have occasion to carry about with 
him ; and a variety of other circumstances. This constitutes 
the first part of the secondary mischief, resulting from the act 
of robbery ; viz. the alarm. But people oi one description or 
other, not only arc disposed to conceive themselves to incur 
a chance of being robbed, in consequence of the robbery com- 
mitted upon you, but (as will be shown presently) they do really 
incur such a chance. And it is this chance which g’onstitutes 
the remaining part of the secondary mischief of the act of 
robbery; viz. the danger. 

’ Viz, a pain of privalion. See ch. v. fPleasures and Pains], xvii. 

* Viz. a pa^l^ of apprcheiMtoji, groiiniled on the prospect of organical 
pain, or whatever other miseliiefB might have ensued from the ill treat- 
ment. lb. XXX. 
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VII. Let ua see what this chance amounts to ; and whence The dan^^, 
it comes. How is it, foi instance, that one robbery can contri- ariBee-s 
bute to produce another ? In the first place, it is certain that^rit no*^ 
it cannot create any direct motive. A motive must be thetivetoa 
2>rospect of some pleasure, or other advantage, to be enjoyed *^*^**'*' 

in future : but the robbery in question is past : nor would it 
furnish any such prospect were it to come : for it is not one 
robbery that will furnish pleasure to him who may be about to 
commit another robbery. The consideration that is to ope 
rate upon a man, as a motive or inducement to commit a 
robbery, must be the idea of the pleasure he expects to derive 
from the fruits of that very robbery : but this pleasure exists 
independently of any other robbery. 

VIII. The means, then, by which one robbery tends, as itButitgug- 
should seem, to produce another robbery, are two. i. By sug- S^ity, wid 
gesting to a person exposed to the temptation, the idea of com- force of re- 
mitting such another robbery (accompanied, perhaps, with thcmSive”? 
belief of its facility). In this case the influence it exerts applies 

itself, in the first place, to the understanding. 2. By weakening 
the force of the tutelary motives which tend to restrain him 
from such an action, and thereby adding to the strength of the 
temptation In this case the influence applies itself to the will. 

These forces are, i. The motive of benevolence, which acts as a 
branch of the physical sanction 2. The motive of self-pre- 
servation, as against the punishment that may stand provided 
by the political sanction. 3. The fear of shame ; a motive be- 
longing to the moral sanction. 4. The fear of the divine dis- 
pleasure ; a motive belonging to the religious sanction. On 
the first and last of these forces it has, perhaps, no influence 
worth insisting on : but it has on the other two. 

IX. The way in which a past robbery may weaken the force vi*. 

* X •f ^ ^ Those is- 

with which the 'political sanction tends to prevent a future smug from 

* See ch. xi. [Dispositions], xl. 

* To wit, in virtue of the pain it may give a man to be a witness to, or 
otherwise conscious of, the sufferings of a fellow-creature : especially when 
he is himself the cause of them : in a word, tho pain of symimthy. Soo 
oh. y. [Pleasures and Pains], xxvi. 
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robbery, may be thus conceived. The way in which this sanc- 
tion tends to prevent a robbery, is by denouncing some par- 
ticular kind of punishment against any who shall be guilty of it : 
the real value of which punishment will of course be diminished 
by the real uncertainty : as also, if there be any difference, the 
apparent value by the apparent uncertainty. Now this uncer- 
tainty is proportionably increased by every instance in which a 
man is known to commit the offence, without undergoing the 
punishment. This, of course, will be the case with every offence 
for a certain time ; in short, until the punishment allotted to it 
takes place. If punishment takes place at last, this branch of 
the mischief of the offence is then at last, but not till then, put 
a stop to. 

X. The way in which a past robbery may weaken the force 
with which the moral sanction tends to prevent a future robbery, 
may be thus conceived. The way in which the moral sanction 
tends to prevent a robbery, is by holding forth the indignation 
of mankind as ready to fall upon him who shall be guilty of it. 
Now this indignation will be the more formidable, according to 
the number of those who join in it : it will be the less so, the 
fewer they are who join in it. But there cannot be a stronger 
wayof showing that a man does not join in whatever indignation 
may be entertained against a practice, than the engaging in it 
himself. It shows not only that he himself feels no indignation 
against it, but that it seems to him there is no sufficient reason 
for apprehending what indignation may be felt against it by 
others. Accordingly, where robberies are frequent, and un- 
punished, robberies are committed without shame. It was thus 
amongst the Grecians formerly ^ It is thus among the Arabs 
still. 

xr. In whichever way then a past offence tends to pave the 
way for the commission of a future offence, whether by suggest- 
ing the idea of committing it, or by adding to the strength of 

^ See Horn. Odyss. L. xix. L 395 ; ib. L. iii. 1 . 71. Plato de Rep. L. i. 
p. 576, edit. Ficin. Thucyd. L. i. — and see B. I. tit. [Offences againbt 
external security]. 
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the temptation, in both cases it may be said to operate by the 
force or mfwnce of example. 

XII. The two branches of the secondary mischief of an act, The riw m^ 
the alarm and the danger, must not be confounded ; though 
intimately connected, they are perfectly distinct: either may are dUtin- 
subsist without the other. The neighbourhood may be alarmed *“''***’**• 
with the report of a robbery, when, in fact, no robbery either 

has been committed or is in a way to be committed : a neigh- 
bourhood may be on the point of being disturbed by robberies, 
without knowing any thing of the matter. Accordingly, we shall 
soon perceive, that some acts produce alarm without danger : 
others, danger without alarm. 

XIII. As well the danger as the alarm may again be divided, Both may 
each of them, into two branches : the first, consisting of so much to 

of the alarm or danger as may be apt to result from the future Sther?.’ ^ 
behaviour of the same agent : the second, consisting of so much 
as may be apt to result from the behaviour of other persons : 
such others, to wit, as may come to engage in acts of the same 
sort and tendency 

XIV. The distinction between the primary and the secondary The primary 
consequences of an act must be carefully attended to. It is so quences of 
just, that the latter may often be of a directly opposite nature to K mucSiev- 
the former. In some cases, where the pnmary consequences of second^ 
the act are attended with a mischief, the secondary consequences 

may be beneficial, and that to such a degree, as even greatly to 
outweigh the mischief of the primary. This is the case, for 
instance, with all acts of punishment, when properly applied. 

Of these, the primary mischief being never intended to fall 
but upon such persons as may happen to have committed some 
act which it is expedient to prevent, the secondary mischief, 
that is, the. alarm and the danger, extends no farther than to 
such persons as are under temptation to commit it : in which 

* To the former of these branches is opposed so much of the force of any 

punishment, as is said to operate in the way of reformation : to the latter, 
so much as is said to operate in the way of example. See ch. ziu. [Cases 

unmeet], par. ii. note. 
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case, in as far as it tends to restrain them from committing such 
acts, it is of a beneficial nature. 

Anairaisof XV. Thus much with regard to acts that produce positive 

thediffereat . , . , . . j- 1 mi • 1 . ^ • 

pain, and that immediately. This case, by reason of its sim- 
muchief of plicity, seemed the fittest to take the lead. But acts may pro* 
show duce mischief in various other ways ; which, together with 
those already specified, may all be comprized by the following 
abridged analysis. 

Mischief may admit of a division in any one of three points 
of view. I. According to its own nature. 2. According to 
its cause. 3. According to the person, or other party, who is 
the object of it \ With regard to its nature, it may be either 
simple or complex ; when simple, it may cither be positive or 
negative : positive, consisting of actual pain ; negative, con* 
siating of the loss of pleasure. Whether simple or complex, and 
whether positive or negative, it may be either certain or contin- 
gent. When it is negative, it consists of the loss of some benefit 
or advantage ; this benefit may be material in both or either of 
two ways : l. By affording actual pleasure : or, 2. By averting 
pain or danger, which is the chance of pain : that is, by affording 
security. In as far, then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such mischief 
is to produce insecurity. 2. With regard to its cause, mischief 
may be produced cither by one single action, or not without the 
concurrence of other actions ; if not without the concurrence of 
other actions, these others may be the actions cither of the same 
person, or of other persons : in either case, they may be either 
acts of the same kind as that in question, or of other kinds. 
3. Lastly, with regard to the party who is the ol^ect of the 
mischief, or, in other words, who is in a way to be affected by 
it, such party maybe either an assignable^ individual, or assem- 


^ There may be other points of view, according to which mischief might 
be divided, besides thcbe : but this does not prevent the division here given 
from being an exhaustive one. A line may be divided in any one of an 
infinity of ways, and yet without leaving in any one of those cases any 
remainder. See ch. xvi. [Division] i. note. 

* Ch. V. [Pleasures and Fains] L 

• See ch. xvi. [Division] iv. note. 
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blagc of individuals, or else a multitude of unassignable indi- 
viduals. When the object is an assignable individual, this 
individual may either be the person himself who is the author 
of the mischief, or some other person. When the individuals 
who are the objects of it, are an unassignable multitude, this 
multitude may be cither the whole political community or state, 
or some subordinate division of it. Now when the object of the 
mischief is the author himself, it may be styled self regarding : 
when any other party is the object, extra-regarding : when such 
other party is an individual, it may be styled frivate : when a 
subordinate branch of the community, semi-public : when the 
whole community, public. Here, for the present, we must stop. 

To pursue the subject through its inferior distinctions, will be 
the business of the chapter which exhibits the division of 
offences 1. 

The cases which have been already illustrated, are those in— applied to 
which the primary mischief is not necessarily otherwise than a mg (’0866. 
simple one, and that positive ; present, and therefore certain : 
producible by a single action, without any necessity of the con- 
currence of any other action, either on the part of the same 
agent, or of others ; and having for its object an assignable iu- 
dividual,or, by accident, an asscmblageof assignableindividuals : 
extra-regarding therefore, and private. This primary mischief 
is accompanied by a secondary : the first branch of which is 
sometimes contingent and sometimes certain, the other never 
otherwise than contingent: both extra-regarding and semi- 
public : in other respects, pretty much upon a par with the 
primary mischief : except that the first branch, viz. the alarm, 
though inferior in magnitude to the primary, is, in point of 
extent, and therefore, upon the whole, in point of magnitude, 
much superior. 

XVI. Two instances more will be sufficient to illustrate the -lo ciam- 
most material of the modifications above exhibited. ca^°w^ere 

A man drinks a certain quantity of liquor, and intoxicates is less con- 
himself. The intoxication in this particular instance does him i. 

‘ Ch. xvi. 
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An ^ of . no sort of harm : or, what comes to the same thing, none that is 
catum!**' perceptible. But it is probable, and indeed next to certain, that 
a given number of acts of the same kind would do him a very 
considerable degree of harm : more or less according to his con- 
stitution and other circumstances : for this is no more than what 
experience manifests every day. It is also certain, that one act 
of this sort, by one means or other, tends considerably to increase 
the disposition a man may be in to practise other acts of the 
same sort : for this also is verified by experience. This, there- 
fore, is one instance where the mischief producible by the act is 
contingent? in other words, in which the tendency of the act is 
no otherwise mischievousthanin virtue of its producing a chance 
of mischief. This chance depends upon the concurrence of other 
acts of the same kind ; and those such as must be practised by 
the same person. The object of the mischief is that very person 
himself who is the author of it, and he only, unless by accident. 
The mischief is therefore private and self-regarding. 

As to its secondary mischief, alarm, it produces none : it pro- 
duces indeed a certain quantity of danger by the influence of 
example : but it is not often that this danger will amount to a 
quantity worth regarding. 

XVII. Again. A man omits paying his share to a public 
mTOtor# tax. This we see is an act of the negative kind h Is this then 
to be placed upon the list of mischievous acts ? Yes, certainly. 
Upon what grounds ? Upon the following. To defend the com- 
munity against its external as well as its internal adversaries, 
are tasks, not to mention others of a less indispensable nature, 
whieh cannot be fulfilled but at a considerable expense. But 
whence is the money for defraying this expense to come ? It 
can be obtained in no other manner than by contributions to be 
collected from individuals ; in a word, by taxes. The produce 
then of these taxes is to be looked upon as a kln^ of heneft 
which itisnecessary the governing partof the communityshould 
receive for the use of the whole. This produce, before it can be 
applied to its destination, requires that there should be certain 
‘ See ch. vji. [Actions] riii. 
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persons commissioned to receive and to apply it. Now if these 
persons, had they received it, would have applied it to its proper 
destination, it would have been a benefit : the not putting them 
in a way to receive it, is then a mischief. But it is possible, 
that if received, it might not have been applied to its proper 
destination ; or that the services, in consideration of which it 
was bestowed, might not have been performed. It is possible, 
that the under-officer, who collected the produce of the tax, 
might not have paid it over to his principal : it is possible that 
the principal might not have forwarded it on according to its 
farther destination ; to the judge, for instance, who is to protect 
the community against its clandestine enemies from within, or 
the soldier, who is to protect it against its open enemies from 
without ; it is possible that the judge, or the soldier, had they 
received it, would not however have been induced by it to fulfil 
their respective duties : it is possible, that the judge would not 
have sat for the punishment of criminals, and the decision of 
controversies : it is possible that the soldier would not have 
drawn his sword in the defence of the community. These, 
together with an infinity of other intermediate acts, which for 
the sake of brevity I pass over, form a connected chain of duties, 
the discharge of which is necessary to the preservation of the 
community. They must every one of them be discharged, ere 
the benefit to which they are contributory can be produced. If 
they are all discharged, in that case the benefit subsists, and any 
act, by tending to intercept that benefit, may produce a mis- 
chief. But if any of them are not, the benefit fails : it fails of 
itself : it would not have subsisted, although the act in question 
(the act of non-payment) had not been committed. The benefit 
is therefore contingent ; and, accordingly, upon a certain sup- 
position, the act which consists in the averting of it is not a 
mischievou.. one. But this supposition, in any tolerably-ordered 
government, will rarely indeed be verified. In the very worst- 
ordered government that exists, the greatest part of the duties 
that are levied are paid over according to their destination : 
and, with regard to any particular sum, that is attempted to be 

BSNTHAU 21 
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levied upon any paiticular person upon any particular occasioni 
it is therefore manifest, that, unless it be certain that it will not 
be so disposed of, the act of withholding it is a mischievous one. 

The act of payment, when referable to any particular sum, 
especially if it be a small one, might also have failed of proving 
beneficial on another ground ; and, consequently, the act of non- 
payment, of proving mischievous. It is possible that the same 
services, precisely, might havcbccn rendered without the money 
as with it. If, then, speaking of any small limited sum, such as 
the greatest which any one person is called upon to pay at a 
time, a man were to say, that the non-payment of it would be 
attended with mischievous consequences ; thiswould befar from 
certain : but what comes to the same thing as if it were, it is per- 
fectly certain when applied to the whole. It is certain, that if 
all of a sudden the payment of all taxes was to cease, there would 
no longer be any thing effectual done, either for the maintenance 
of justice, or for the defence of the community against itsforeign 
adversaries : that therefore the weak would presently be oppressed 
and injured in all manner of ways, by the strong at home, and 
both together overwhelmed by oppressors from abroad. Upon 
the whole, therefore, it is manifest, that in this case, though the 
mischief is remote and contingent, though in its first appearance 
it consists of nothing more than the interception of a benefit, 
and though the individuals, in whose favour that benefit would 
have been reduced into the explicit form of pleasure or securitv, 
are altogether una.«signal)lc,yet the mischievous tendencyof the 
act is not on all these accounts the less indisputable. The mis- 
chief, in point of mtensitij and duration, is indeed unknown : it 
is uncertain : it is remote. But in point of eitert it is immense; 
and in point of fecunditij, piegnant to a dc'gree that baffles 
calculat ion. 

Noalarm, XVIII. It may now be time to observe, that it i^nly in the 
aMi^ahio case where the mischief is extra-regarding, and has an assign- 
pgwiiistiie^ble person or persons for its objeet, that so much of the 
secondary branch of it as consists in alarm can have place. 
When the individuals it affects are uncertain, and altogether out 
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of sight, no alarm can be produced : as there is nobody whose 
sufferings you can see, there is nobody whose sufferings you can 
be alarmed at. No alarm, for instance, is produced by non- 
payment to a tax. If at any distant and uncertain period of 
time such offence should chance to be productive of any kind of 
alarm, it would appear to proceed, as indeed immediately it 
would proceed, from a very different cause. It might be imme- 
diately referable, for example, to the act of a legislator, who 
should deem it necessary to lay on a new tax, in order to make 
up for the deficiency occasioned in the produce of the old 
one. Or it might be referable to the act of an enemy, who, 
under favour of a deficiency thus created in the fund allotted 
for defence, might invade the country, and exact from it much 
heavier contributions than those which had been thus with- 
holden from the sovereign 

As to any alarm which such an offence might raise among the 
few who might chance to regard the matter with the eyes of 
statesmen, it is of too slight and uncertain a nature to be worth 
taking into the account. 


§ 2. IIow Intentiomlity, <&c. may influence the mischief 
of an act. 

XIX. We have seen the nature of the secondary mischief, Seconduty 
which is apt to be reflected, as it were, from the primary, in thenSInoMiby 
cases where the individuals who are the objects of the mischief 

luhid. 

* The investigation might, by a process rendered obvious by analogy, bo 
extended to the consequences of an act of a beneficial nature. In both 
instances a third order of consequences may be reckoned to have taken 
place, when the inttuoneo of the act, through the medium of the passive 
faculty of the patient, has come to affect his active faculty. In this way, 

1. Evil may flo •’ out of evil : — instance ; the exertions of industry put a 
stop to by the extinction of inducement, resulting from a continued chain 
of acts of robbery or extortion. 2. Oood out of etil; — instance; habits of 
depredation put a stop to by a steady course of punishment. 3. Evil out 
of good : — instance; habits of industry put a stop to by an excessive course 
of gratuitous bounty. 4. Qood out of good : — instance ; a constant and 
increasing course of industry, excited and kept up by the rewards afforded 
by a regular and increasing market for the fruits of it. 
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are assignable. It is now time to examine into the circumstances 
upon which the production of such secondary mischief depends. 
These circumstances are no others than the four articles which 


have formed the subjects of the four last preceding chapters : 
viz. l.Theintentionality. 2. The consciousness. 3. The motive. 
4. The disposition. It is to be observed all along, that it is only 
the danger that is immediately governed by the real state of the 
mind in respect to those articles : it is by the apparent state of 
it that the alarm is governed. It is governed by the real only 
in as far as the apparent happens, as in most cases it may be 
expected to do, to quadrate with the real. The different in- 
fluences of the articles of intentionality and consciousness may 
be represented in the several cases following. 

Owl. . XX. Case I. Where the act is so completely unintentional, 

Tnvoliirlari- 

ness. as to be altogether involuntary. In this case it is attended with 

no secondary mischief at all. 

A bncklayer is at work upon a house : a passenger is walking 
in the street below. A fellow-workman comes and gives the 
bricklayer a violent push, in consequence of which he falls upon 
the passenger, and hurts him. It is plain there is nothing in 
this event that can give other people, who may happen to be in 
the street, the least reason to apprehend any thing in future on 
the part of the man who fell, whatever there may be with regard 
to the man who pushed him. 

Case 2. XXI. Case 2. Where the act, though not unintentional, is un- 
tionaiity adwAfid, insomuch that the mischievous part of the consequences 

Saness!^" is unintentional, but the unadvisedness is attended with heedless- 
ness. In this case the act is attended with some small degree of 
secondary mischief, in proportion to the degree of heedlcssness. 

A groom being on horseback, and riding through a frequented 
street, turns a corner at a full pace, and rides ov^a passenger, 
who happens to be going by. It is plain, by this behaviour of 
the groom, some degree of alarm may be produced, less or 
greater, according to the degree of heedlcssness betrayed by 
him : according to the quickness of his pace, the fulness of the 
street, and so forth. He has done mischief, it may be said, by 
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his carelessness, already : who knows but that on otheroccasions 
the like cause may produce the like effect ? 

XXII. Case 3. Where the act is misadvised with respect to a case s. 
circumstance, which, had it existed, would/«% have excluded or Jf'“omrSete 
(what comes to the same thing) outweighed the primary mis- (“ithout*'*’”* 
chief: and there is no rashness in the case. In this case the act 
is attended with no secondary mischief at all. 

It is needless to multiply examples any farther. 

XXIII. Case 4. Where the act is misadvised with respect to a Case 4. 
circumstance which would haveexcludedorcounterbalanccd the 
primary mischief in part, but not entirely : and still there is no wlhout’'*'”'’ 
rashness. In this case the act is attended with some degree of 
secondary mischief, in proportion to that part of the primary 
which remains uucxcluded or uncounterbalanccd. 

XXIV. Case 5. Where the act is misadvised with respect to Case s, 
a circumstance, which, had it existed, would have excluded or witu’nSiT'' 
counterbalanced the primary mischief entirely, or in part : and 

there is a degree of rashness in the supposal. In this case, the 
act is also attended with a farther degree of secondary mischief, 
in proportion to the degree of rashness. 

XXV. Case 6. Where the consequences are completely inten- Casoe 
tional, and there is no missupposal in the case. In this case the qUcilr'cs 

complelelv 


intentional, 
and free 


secondary mischief is at the highest. 

XXVI. Thus much with rcgaid to intentionality and con-Jfommis- 
sciousness. We now come to consider in what manner the 

The nature 

secondary mischief is affected hv the nature of the motive. ofaniotnc 

takes not 

Where an act is pernicious m its primary coiihequences, 
secondary mischief is not obliterated by the qoodness of the 1110- tin* hreond- 
tive ; though the motive be of the best kind. For, iiotwith- quencci.. 
standing the goodness of the motive, an act of which the primary 
consequences are pernicious, is produced by it in the instance in 
question, by the supposition. It may, therefore, in other in- 
stances : although this is not so likely to happen from a good 
motive as from a bad one 


^ An act of homitufe, for instame, is not rendered innocent, mudi loss 
beneficial, merely by its proceeding fiom a piinciple of religion, of honour 
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tefefiSu XXVII. An act, which, though pernicious in its primary 
uess. consequences, is rendered in other respects beneficial upon the 
whole, by virtue of its secondary consequences, is not changed 
back again, and rendered pernicious upon the whole by the 
badness of the motive : although the motive be of the worst 
kind 

But it may XXVIII. But when not only the primary consequences of an 
the mis- act are pernicious, but, in other respects, the secondary likewise, 

ness, where the secondary mischief may be aggravated by the nature of the 
mimMm mim. motivc I SO much of thdt imschicf, to w it, as respects the future 
behaviour of the same person. 

But not the XXIX. It IS iiot from the worst kind of motive, however, 

most m the 


(that IS, <)1 love of icpiitation) or evtn of benevolouto When Ravaillac 
assassinated Henry IV it was from a piinciple of icligion But this did 
not so imu h as abate from tht luisi lucf of the act It even rendered the 
act still moK iniscluci ous, for a r( asori that wc shall see ))ro8ently, than if 
it had originated from a print ipli of rtvenge When the conspirators 
against tht late king of Portugal attempted to assassinate him, it is said 
to ha>e been from a iirmtijik of honour But this, whether it abated or 
no, will ( crtainlv not he thought to have outweighed, the uuschicf of the 
at t Had a son of Ravaillac’s, as in the case before supixiscd merely on 
tht score of iihal alTection, and not in t ousrquenco of any jiorticijiation in 
his f rnno, put him to dt ath in ordtr to rescue him from the soverer hiinds 
of justice, tht motive, although it should not be thought to allord any 
jii oof ot a mist hie vous tlisjiosition, and should, even in case of pumshment, 
ii.it e made s\u li rt seuer on object of pity, would hardly have made the act 
of restue n bent lit lal out 

' Tho prosetutioii of ofltnees, foi inslantt, jirocceds most commonly 
from ont or othi r, or both togttlur, of two motitcs, the out otwhithisof 
the self-regartliug, the other of the dissocial kind \ iz jiecumory interest, 
and ill- will iiom jk cuniaiyinteiest, foi instance, whi never the obtaining 
^wtvuiiaiy ttuitiiil-for damage suftiiid is oneentlof tht prosttuUon It is 
tommoutiiuiigli indit d tohearim iis^^dikof prosit utitins undt itakenfiom 
piMic spirit , whith IS a branch, as wo have steii *, of the piineiplt of bene- 
> oil nee i’oi be it from me to deny but that such a pnncijile may vtiy 
fitquently be in ingridiint in tho sum of motives, by which mtn me 
t ngaged in a jiioet i ding of this nature But whenever such a prot ceding 
IS engaged in from tht sole iniluence of public spirit, uneombined with the 
least tincture of seli-intertst, oriU-wiIl, it must ho acknowledged to be a 
proccedingof the liiroie kind Nowacteof heroismare, ui the veryessenee 
of them, but rare . for if they were common, they would not be acts of 
heroism. But prosecutions for crimes aio very frequent, and yet, nnless 
in very particular tircumstanees mdeed, they ait ue\ei otherwise than 
beneficial 


1 Cli M. [Uaffoitionj fv. 


s bec cli. \ LAlotiiisJ xw. 
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that the secondary mischief of an act receives its greatest aggra- case of the 

wont mo- 

vation. tivea. 

XXX. The aggravation which the secondary mischief of anitdoes^ 
act, in as far as it respects the future behaviour of the same more'oon- 
person, receives from the nature of a motive in an individual tendency of 
case, is as the tendency of the motive to produce, on the part of to produce 
the same person, acts of the like bad tendency with that of the 

act in question. 

XXXI. The tendency of a motive to produce acts of the like —which ia 
kind, on the part of any given person, is as the strength and atronKthand 
constancy of its influence on that person, as applied to the pro- 
duction of such effects. 

XXXII. The tendency of a species of motive to give birth to Genoml effi- 
acts of any kind, among persons in general, is as the strength,s^^ot 
constancy, and extensiveness^ of its influence, as applied to the 
production of such effects. 

XXXIII. Now the motives, whereof the influence is at once A miseWev. 
most powerful, most constant, and most extensive, arc the mo-m*reso,“ 
tives of physical desire, the love of wealth, the love of case, theiJom aaeif* 
love of life, and the fear of pain : all of them sclf-rcgardingSS^hSi 
motives. The motive of displeasure, whatever it may be in point crnfmotlvoT 
of strength and extensiveness, is not near so constant in its in- 
fluence (the case of mere antipathy excepted) as any of the other 
three. A pernicious act, therefore, when committed through 
vengeance, or otherwise through displeasure, is not near so mis- 
chievous as the same pernicious act, when committed by force of 
any one of those other motives 2. 

* Ch. iv. [Value], 

' It is for this reason that a tlirest, or other personal outrage, when com- 
mitted on a stranger, in pursuance of a scheme of robbery, is productive of 
more mischief in society, and accordingly is, perhaps, every where more 
severely punished, than an outrage of the same kmd offered to an acquaint- 
ance, in prosecution of a scheme of vengeance. No man is always in a 
rage. But, at all times, every man, more or less, loves money. Aecord- 
ingly, although a man by his quarrelsomeness should for once have been 
engaged in a bad action, ho may nevertheless remain a long while, or even 
his whole life-time, without engaging in another bad action of the same 
kind : for ho may very well remain his whole life-time without engaging in 
so violent a quarrel : nor at any rate will he quarrel with more than one. 
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BO even XXXIV. As to the motive of relimon, whatever it may 

R from tho sometimes prove to be in point of strength and constancy, it is 
iigion. not in point of extent so universal, especially in its application 
to acts of a mischievous nature, as any of the three preceding 
motives. It may, however, be as universal in a particular state, 
or in a particular district of a particular state. It is liable 
indeed to be very irregular in its operations. It is apt, however, 
to be frequently as powerful as the motive of vengeance, or 
indeed any other motive whatsoever. It will someti m es even 
be more powerful than any other motive. It is, at any rate, 
much more constant^. A pernicious act, therefore, when com- 
mitted through the motive of religion, is more mischievous than 
when committed through the motive of ill-will. 

Mondarf XXXV. Lastly, The secondary mischief, to wit, so much of it 
pwchM^ as hath respect to the future behaviour of the same person, is 
»y dwposi- aggrav ated or lobscued by the apparent depravity or beneficence 
of his diiposition • and that m the proportion of such apparent 
depravity or beneficence, 

'onnoxion XXXVI. The consequences we have hitherto been speaking 

f this with e ,1 , , , , , , ^ 

he succeed 01, arc the natural c oiisequeuces, of whic h the act, and the other 
® aiticles we have been considering, are the causes : consequences 
that result from the behaviour of the individual, who is the 
offending agent, \Mthoutthe interference of political authoiity. 
We now come to speak of punishment: which, in the sense in 

or a few i«.ople at a time But if a man, by his love of money, has once 
been engage cl in a bad action, snob as a bchc me of robbny, lie may at any 
time, by the inHuentt of the same motive, be engaged in acts ot the hame 
degree of enormity Foi take mrn tbioughout, if a man lovis money to a 
certain degree to day. it is probable that he will love it, at least in equal 
degree, to-mori ow And if a man is disposed to acquire it in that wa}’, he 
will hiid indmeiiient to rob, wheiesocver and whensoi sci there aie people 
to be robbc'd. ^ 

^ If a n an hajijien to take it into his head to assassinate with his own 
hands, oi with the sword of justu e, those whom be calls heretics, that is, 
lieoplc who think, or jKihaps only speak, differently upon a subject which 
ncithei party understands, he will be as much mclined to do this at one 
tune as at another Fanaticism neser sleeps ; it is novel glutted : it is 
never stopped by philanthropy , for it makes a merit of trampling on phi 
lanthropy it is ne ver stopjicd by conscience , for it has pressed ( onscience 
into its aeiMce Avarice, lust, and \engeanco, have piety, benevolence, 
honour , fanaticism has nothing to oppose it. 
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trliich it is here considered, is an artificMA consequence, annexed 
ay political authority to an offensive act, in one instance ; in 
bhe view of putting a stop to the production of events similar 
to the obnoxious part of its natural consequences, in other 
instances. 



The end of 
IftW Ibj to 
augment 
happineM 


Rtit puni^lN 

nuntisau 

evil. 


M hat concerns 
lht.c/r^ and 
Lttidl 4 thcr 
to) ICS relat ve 
to pimishoient 
disinis fd to 
aaetlier work 


CoDCKO c 
the (1 is of 
puuUhmeat 


aiAPTER XIII. 


CASES UNMEET FOR PUNISHMENT. 


§ I. General mew oj cases unmeet for 'punishment. 

I. The general object wliich all laws have, or ought to have, 
111 common , is to augment the i otal happiness of the community , 
and therefoie, in the first place, to exclude, as far as may be, 
every thing that tends to subtract fiom that happiness m other 
worcis, to exclude mischief 

II. But all punishment is mischief all punishment m itself 
13 omI Upon the piuuiple of utility, if it ought at all to bo 
admitted, it ought only to be admitted in as far as it promises to 
exclude sonic greater c\il' 

* What foUo'W'i.ielativc to the subject o£ j)umshracnt,ouo;ht regularly to 
be pr< itiUcl by a ilistiiu t chapter on the ends of pumshment But having 
liltlc to bay oi> tlict jiaituulu bianth of tin bubjcct, which has not been 
said before, it si i med bitter, la a work, which will at any rate be but too 
y olummous, to omit this title, restry mg it for another, hereafter to be pub- 
libhed. intituled Tki ThLory ot Pwi%3hmi.nt^ To the same work I must 
refer the analybih of the seyecal possible modes of punishment, a particular 
and minute e\aminatiou of the uatuii of i ach, and of its advantages and 
dibadvantagi s, and y inous other dibquisitions, which did not seem abso- 
lutilyneirsharytobi iiisirtid here A yerj few woids, howcyer, concern- 
ing the ends ot jmiuhliinent, lau starcily bo dispensed with 
f The imincdiati punupal ind of jmnibhment ib to control action This 
action lb cithir that of thi otfmdtr, or of othcis that of the oflendei it 
controls bj its inlliunee, iithei on his will, in which cast it ib said to 
ojieratc in the yvay of rtJurvwUon, or on his physical power, in which case 


I TUi# u tlie iioik uliiih, fioiu Uie Author b poiieia, has huOs been published by Mr 
Uiiniont III 1 icnch, in loniinuiy mtli Ih Unmij <t J(euard ndilcd to it, foi flu purpose of 
niutiul illiistiiition It u in lontinipUtioii to piibli li them both in LnKliali, fiom the 
Ciithot B ninnusinpts with the Inneftt ot snj aiucudnieata that littve bicu made bvMi 
Dumont. fAefi to Acftbea d/lSJJ.] ^ 
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in. It is plain, therefore, that in the following cases punish-TbeTefore 

ought not to 

ment ought not to be innicted. boadmitted, 

1. Where it is groundless: where there is no mischief for it’» Wiere 

^ ground!^ 

to prevent ; the act not being mischievous upon the whole. 

2. Where it must be inefficacious: where it cannot act so as 2 inefflca- 

to prevent the mischief. ^ 

3. Where it is unprofitable, or too expensive : where the^j^Unpro/it- 
imschief it would produce would be greater than what it pre- 
vented. 

4. Where it is needless: where the mischief may be prevented, * Or ueed- 
or cease of itself, without it : that is, at a cheaper rate. 


§ 2. Cases in which punishment is groundless. 

These are, 

IV. I. Where there has never been any mischief where noi Wborc 
mischief has been produced to any body by the act in question. never been 
Of this number are those in which the act was Mich as might, on uKm m 
some occasions, be mischievous or disagreeable, but the person 
whose interest it concerns gave his consent to the performance of 
it This consent, provided it be free, and fairly obtained ^ is 
the best proof that can be produced, that, to the person who 

1 1 ih haid to operate by dt labU mail that of othu (.it can inlluenco no other- 
wise than by its influence over their wilh , in which case it ii, baicJ to oiie- 
idto in the way of cmntjic A kind of oollatudl end, winch it has a 
natuial tcndcne> to answer, is that of affording a pleasure oi batisfai tion 
to the party injured, where there it. one, and, in general, to parties whose 
i]l-wi]l,wh( tJier on a bclf-iegaiding ac count, oi on the account of sj inpathy 
or antipathy, has ht>cn exiited b> the offinet 'Jhis purjiobc, as tai as it 
tan be answered gratis, ib a beneficial one But no i>unishmcnt ought to 
bo allotted merely to tliib puipobt, bccauw (setting aside itb t fleets in the 
way of control) no bueh pleasure is esei jutKluted by punisliment as ran 
be equivalent to the pain 'ihe punishment, however, which ib allotted to 
the other purpose, ought, as far ns it can be tlono without expense, to be 
accommodated to tliib .Satisfaction thus adminibtered to a party injuied, 
m the bhape of a dissocial pleasure ',inay be styled a vindictive batisfaetion 
or compensation as a compensation, administere d in the shape of a self- 
regarding profit, or stock of pleasure, may bo styled a lucrative one See 
B I tit VI [Compensation] Example is the most important end of dll, 
m proportion as the number of the personb under temptation to offend is to 
one 

* See B 1 tit [Justiiicationb] 


1 B«« cb. X [Mobvei]. 
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gives it, no mischief, at least no immediate mischief, upon the 
whole, is done. For no man can be so good a judge as the man 
himself, what it is gives him pleasure or displeasure. 

8. Where V. 2. Where the mischief was outweighed: although a mis- 
^miachief produced by that act, yet the same act was necessary 

to the production of a benefit which was of greater value ^ than 
the mischief. This may be the case with any thing that is done 
of the way of precaution against instant calamity, as also with 
J**®**' any thing that is done in the exercise of the several sorts of 
powers necessary to be established in every community, to wit, 
domestic, judicial, military, and supreme ®. 

3.-or will, VI. 3. Where there is a certainty of an adequate compensa- 
taiiitv bo tion : and that in all cases where the offence can be committed. 
This supposes two things : l. That the offence is such as admits 
of an adequate compensation : 2. That such a compensation is 
sure to be forthcoming. Of these suppositions, the latter will be 
found to be a merely ideal one : a supposition that cannot, in 
the universality here given to it, be verified by fact. It cannot, 
therefore, in practice, be numbered amongst the grounds of 
absolute impunity. It may, however, be admitted as a ground 
for an abatement of that punishment, which other considerations, 
standing by themselves, would seem to dictate 

§ 3. Cases in which 'punishment must he mejjicacious. 

These arc, 

tiio'iicnal penal provision is not established until 

' See sujira, ch. iv. [Value], 

• See Book I, tit. [JustificatioDR]. 

Hence the ’ This, lor exoluiile, scorns to have been one ground, at least, of the 

ihe*’oli™?ra"of f^vouF bhown by perhspb all systems of laws, to such offenders as stand 
rwH^ibie upon a footing of responhibihty . shown, not directly indeed to thopersons 
ei^mple m«>' themselves; but to such offimces as none but resjionsible persons are hkely 
centiie frauds to have the Opportunity of engaging in. In particular, this seems to bo 
the reason why embezzlement in certain eases, has not commonly been 
punished upon the footmg of theft ; nor mercantile frauds upon that of 
common sharping \ 


> 8e« tit. [Simple mere. Deftaudmeni]. 
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after the act is done. Such are the cases, i. Of an ex-post-facto 
law ; where the legislator himself appoints not a punishment till late : aa in. 
after the act is done. 2. Of a sentence beyond the law ; where/^fo lawT 
the judge, of his own authority, appoints apunishment which the legal sen- 
legislator had not appointed. 

VIII. 2. Where the penal provision, though established, is not 2. Or is 
conveyed to the notice of the person on whom it seems intended Known: as 
that it should operate. Such is the case where the law has sufficiently 
omitted to employ any of the expedients which are necessary, to gaS 
make sure that every person whatsoever, who is within the reach 

of the law, be apprized of all the cases whatsoever, in which 
(being in the station of life he is in) he can be subjected to the 
penalties of the law 

IX. 3. Where the penal provision, though it were conveyed s. Where the 

to a man s notice, could produce no effect on mm, with respect to bo deterred 
the preventing him from engaging in any act of the sort in ques- as in, 

tion. Such is the case, i. In extreme infancy; where a manta) infancy 
has not yet attained that state or disposition of mind in which 

the prospect of evils so distant as those which are held forth by 
the law, has the effect of influencing his conduct. 2. In insanity ; [bj insanity. 
W'here the person, if he has attained to that disposition, has since 
been deprived of it through the influence of some permanent 
though unseen cause. 3. inioxication ; where he has been m intoxi 

deprived of it by the transient influence of a visible cause : such 
a? the use of wine, or opium, or other drugs, that act in this 
manner on the nervous system : which condition is indeed 
neither more nor less than a temporary insanity produced by 
an assignable cause 

' See B. II. Appendix, tit. lii. [Promulgation]. 

’ NotwithstandiugwhatiHhoresaid.tlic cases of infancy and intoxication in infancy and 
(as we shall see hereafter) cannot be looked upon m practice as affording '(;u°e°cuhud^y 
sufficient grounds for absolute impunity. But this exception in point of be proved to 
practice is no objection to the propriety of the rule in point of theory. JSe.*™ * 
The ground of the exception is neither more nor less than the difficulty 
there is of ascertaining the matter of fact ; viz. whether at the requisite 
point of time the party was actually in the state in question ; that is, 
whether a given case comes really under the rule. Suppose the matter of 
fact capable of being perfectly ascertained, without danger or mistake, the 
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4. Or not X. 4. Where the penal provision (although, being conveyed 
to the party’s notice, it might very well prevent his engaging in 
to q^jsn, qTiegtion, provided he knew that it related to 

those acts) could not have this efEect, with regard to the vndi- 
vidual act he is about to engage in : to wit, because he knows 
not that it is of the number of those to which the penal pro- 
[a] Uninten- vision relates. This may happen, i. In the case of unitUention- 
tionahty. ^ where he intends not to engage, and thereby knows not 

that he is about to engage, in the act in which eventually he is 
[biUnoor- about to engage 2. In the case of MnconsciorMWCM ; where, 
BciousneiB. know that he is about to engage in the act 

itself, yet, from not knowing all the material circumstances at- 
tending it, he knows not of the tendency it has to produce that 
mischief, in contemplation of which it has been made penal in 
[e]Miaaup- most instances. 3. In the case of mmupposoZ; where, although 
he may know of the tendency the act has to produce that 
degree of mischief, ho supposes it, though mistakenly, to be 
attended with some circumstance, or set of circum8tanceB,which, 
if it had been attended with, it would either not have been 
productive of that mischief, or have been productive of such a 
greater degree of good, as has determined the legislator in such a 
case not to make it penal 

AOnsactod XI. 5. Where, though the penal clause might exercise a full 
opiKBiteSn- and prevailing influence, were it to act alone, yet by the pre- 
p«nor force : influence of some opposite cause upon the will, it must 

necessarily be ineffectual; because the evil which he sets himself 
about to undergo, in the case of his not engaging in the act, is so 

impropriety of punishment would be as indubitable m these cases as in any 
other *. 

The teaion for The reason that is commonly assigned for the estabhshing an exemption 
rnliiMe three from punishment in favour of infants, insane persons, and persons under 
nmSypitupon mtoxicatioD, is cithei false in fact, or confusedly expressed. The phrase is, 
a «t^ that the will of these persons concurs not with the act; that they have no 

fooling. VICIOUS Will ; Or, that they have not the free use of them will. But suppose 

all this to bo true? What is it to the purpose ? Nothing: except m as 
far as it implies the reason given m the text. 

‘ Sec ch viii [Intcntionabty]. 

* See ch ix. [Consciousness]. 


1 See B. 1. tit. Iv. [Exemptions], and Ut. vU. [Extenuatione] 
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reat, that the evil denounced hy the penal clause, in case of his 
agaging in it, cannot appear greater. This may happen, i. InjgjPhysioai 
lie case of physical danger ; where the evil is such as appears 
kely to be brought about by the unassisted powers of nature. 

. In the case of a threatened mischi^; where it is such as 
ppears likely to be brought about through the intentional and uhief. 
onscious agency of man 

XII. 6. Where (though the penal clause may exert a full and e.— or the 
revailing influence over the will of the party) yet his physical nuns ceiinot 
imlties (owing to the predominant influence of some physical termimcion: 
ause) are not in a condition to follow the determination of the“*“’' 

rill : insomuch that the act is absolutely involuntary. Such is Physie*!. 

/ ^ comjmlsion 

he case of physical compulsion or restraint, by whatever means or restraint, 

irought about ; where the man’s hand, for instance, is pushed 

gainst some object which his will disposes him not to touch ; or 

iod down from touching some object which his will disposes him 

lO touch. 

§ 4. Cases where punishment is unprofitable. 

These are, 

XIII. I. Where, on the one hand, the nature of the offence, on 1. Where, 
he other hand, that of the punishment, are, in the ordinary state of cawTii* 

>f things, such, that when compared together, the evil of thepS^shmcM 
atter will turn out to be greater than that of the former. duoB*^ore 

XIV. Now the evil of the punishment divides itself into four 

iranches, by which so many different sets of persons are affected. 

. The evil of coercion or restraint : or the pain which it gives a ^y a 

^ puiiiHlinient 

nan not to be able to do the act, whatever it be, which by the — 't* four 

• branclies — 

ipprehension of the punishment he is deterred from doing. This viM a] uo- 

* The influenees of the moral and rdigiaus sanctions, or, in other words, wby the in 
)f the motives of love of rejmtation and religion, are other causes, the force ml, «- 
>f which may, upon particular occasions, come to be greater than that of I'e^oua unc- 
my punishment which the legislator is able, or at least which he will tbinl! nKutioned in 
rroper, to apply. These, therefore, it will be proper for him to have his **'• ”*"• 

'ye upon. But the force of these influences is variable and different in 
ufferent times and places: the force of the foregoing influences is constant 
ind the same, at all times and every where. These, therefore, it can never 
tie proper to look upon as safe grounds for establishing absolute impunity : 
iwing (as in the above-mentioned cases of infancy and intoxication) to the 
mpracticability of ascertaining the matter of fact. 
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b]Api>re- 

hension. 


[c] BuffoN 
anoe. 


[d] Deriva- 
tive evils. 


is felt by those by whom the law is observed. 2 . The evil of 
apprehension : or the pain which a man, who has exposed him- 
self to punishment, feels at the thoughts of undergoing it. This 
is felt by those by whom the law has been broken, and who feel 
themselves in danger of its being executed upon them. 3. The 
evil of sufferance ^ ; or the pain which a man feels, in virtue of 
the punishment itself, from the time when he begins to undergo 
it. This is felt by those by whom the law is broken, and upon 
whom it comes actually to be executed. 4. The pain of sym- 
pathy, and the other derivative evils resulting to the persons 
who are in connection with the several classes of original suf- 
ferers just mentioned *. Now of these four lots of evil, the first 
will be greater or less, according to the nature of the act from 
which the party is restrained : the second and third according to 
the nature of the punishment which stands annexed to that 
offence. 

XV. On the other hand, as to the evil of the offence, this will 
also, of course, be greater or less, according to the nature of each 
offence. The proportion between the one evil and the other will 
therefore be different in the case of each particular offence. The 
cases, therefore, where punishment is unprofitable on this ground, 
can by no other means be discovered, than by an examination of 
each particular offence ; which is what will be the business of 
the body of the work. 

fndiwlducu^® XVI. 2. Where, although in the ordinary state of things, the 
cue m evil resulting horn the punishment is not greater than the benefit 

reason of ^ which is hkely to result from the force with which it operates, 
during the sajne space of time, towards the excluding the evil of 
the oflciicc&,yet it may have been rendered so by the influence of 
some occasional circwmtaruxs. In the number of these circum- 
muirnadeof multitude of delinquents at a particular 

ddi^ueuts. juncture ; being such as would increase, beyond the ordinary 
measure, the quantum of the second and third lots, and thereby 
also of a part of the fourth lot, in the evil of the punishment. 


(The evil of 
the offence 
being dif- 
ferent, ac- 
cording to 
the nature 
of the of- 
fence, can- 
not be re- 
presented 
here.) 


’ See ch. v. [Pleasures and Pains]. 
* See oh. xii. [Consequences] ir. 
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2. The extraordinary value of the services of some one 

quent ; in the case where the effect of the punishment would ^ ii nquent’g 
be to deprive the community of the benefit of those services. 

3. The displeasure of the people ; that is, of an indefinite number g’J 
of the members of the same community, in cases where (owing to of&e 
the influence of some occasional incident) they happen to con- 
ceive, that the offence or the offender ought not to be punished at 


all, or at least ought not to be punished in the way in question. 

4. The displeasure of /oretgrn poioers ; that is, of the governing [d] The 
body, or a considerable number of the members of some foreign 
community or communities, with which the community in ques- •**“■*• 


tion is connected. 


§ 5. Cases where pinishment is needless. 

These are, 

XVII. I. Where the purpose of putting an end to the practice i- Where 
, . n. ,, , 1 • • themischief 

may be attained as effectually at a cheaper rate : by instruction, w to be 
for instance, as well as by terror : by informing the under- a cheaper 
standing, as well as by exercising an immediate influence on the ’ " ’ 
will. This seems to be the case with respect to all those offences 
which consist in the disseminating pernicious principles in mat- 
ters of dvdy ; of whatever kind the duty be ; whether political, 
or moral, or religious. And this, whether such principles be 
disseminated under, or even without, a sincere persuasion of 
their being beneficial. I say, even without : for though in such 
a case it is not instruction that can prevent the writer from 
endeavouring to inculcate his principles, yet it may the readers 
from adopting them : without which, his endeavouring to incul- 
cate them will do no harm. In such a case, the sovereign will 
commonly have little need to take an active part : if it bo the 
interest of one individual to inculcate principles that are per- 
nicious, it will as surely be the interest of other individuals to 
expose them. But if the sovereign must needs take a part in 
the controversy, the pen is the proper weapon to combat error 
with, not the sword. 


BBHTSAIl 


N 



CHAPTER XIV. 


OF THE PBOPORTION BETWEEN PUNISHMENTS AND OFFENCES. 

Rccttpituia- I. We have seen that the general object of all laws is to pre- 
vent mischief ; that is to say, when it is worth while ; but that, 
where there are no other means of doing this than punishment, 
there are four cases in which it is not worth while. 

Four objects H. When it is worth while, there are four subordinate designs 

ofpunifih- i.s, ^1*1 

uicnts or objects, which, m the course of his endeavours to compass, as 
far as may be, that one general object, a legislator, whose views 
are governed by the principle of utility, comes naturally to pro- 
pose to himself. 

to nwCTt” extensive, and most eligible object, is 

aU to prevent, in as far as it is possible, and worth while, all sorts 
of offences whatsoever * : in other words, so to manage, that no 
offence whatsoever may be committed. 

2d Object— IV. 2. But if a man must needs commit an offence of some 

topn-vent , , ... 

the woraL kind or Other, the next object is to induce him to commit an 

offence less mischievous, rather than one more mischievous : in 

other words, to choose always the least mischievous, of two 

offences that will either of them suit his purpose. 

M Object- V. 3. When a man has resolved upon a particular offence, the 

down the next object is to dispose him to do no more mischief than is 

necessary to his purpose : in other words, to do as little mischief 

as is consistent with the benefit he has in view. 

4th Object- VI. 4. The last object is, whatever the mischief be, which it 

least IS proposed to prevent, to prevent it at as cheap a rate as 
expense. ui 

possible. 

liulea of VII. Subservient to these four objects, or purposes, must be 
proportion j » r r > 

‘ By offetuxs I mean, at present, acts which appear to him to have a 
tendency to produce mischief. 
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the rules or canons by which the proportion of punishments ^ to beueen 
offences is to be governed. menu and 

VIII. Rule I. I. The first object, it has been seen, is to 
prevent, in as far as it is worth while, all sorts of offences ; of 
therefore, the offence. 

The value of the punishment must not be less in any case than 
what IS sufficient to outweigh that of the profit ^ of the offence ®. 

If it be, the offence (unless some other considerations, 
independent of the pumshment, should intervene and operate 
efficaciously in the character of tutelary motives*) will be 
sure to be committed notwithstanding ® : the whole lot of 

* The same rules (it is to be observed) may be applied, with httle varia- th* same ru'e 
tion, to rewards as well as punishment . m short, to motives m general, motives m'" 
which, according as they are of the pleasurable or pamful kind, are of the 

nature of reward or punt ihment . and, according as the act they are applied 
to produce is of the positive or negative kmd, are styled impelling or le* 
stiammg. Seech x [Motives] xlui 

* By the profit of an offence, is to be understood, not merely the pi cu> Frost m ly be 
ntary profit, but the pleasure or advantage, of whatever kind it be, which km“ MwSias 
a man reaps, or expects to leap, from the gratification of the desire which peemuory 
prompted him to engage in the offence * 

It IS the profit (that is, the expectation of the profit) of the offence that inptopnety o( 
constitutes the impelling motive, or, where there are several, the sum of ]bepmuhmei!t 
the impelling motives, by which a man is prompted to engage m the offence. 

It 18 the punishment, that is, the ex|>ectation of the punishment, that con* tempubon. 
stitutes the restraining motive, which, either by itself, or in conjunction 
with others, is to act upon him in a contrary direction, so as to mduce him 
to abstain from engaging m the offence Accidental circumstances apart, 
the strength of the temptation is as the force of the seducing, that is, of 
the impelling motive or motives. To say then, as authors of great merit 
and great name have said, that the punishment ought not to increase with 
the strength of the temptation, is as much as to say in mechames, that the 
movmg force or momentum of the power need not mcrease in propoition to 
the momentum of the burthen. 

' Bcccana, dei diletti, § 6 id. trad. par. Morellet, $ 23. 

* See ch. xi. [Dispositions] xxix. 

‘ It IS a well-known adage, though it is to be hoped not a true one, that 
every man has his price. It is commonly meant of a man’s virtue This 
saying, though m a very different sense, was stnctly verified by some of 
the Anglo-Saxon laws : by which a fixed puce was set, not upon a man’s 
virtue indeed, but upon his hfe that of the sovereign himself among the 
last. For 200 shilhngs you might have killed a peasant : for six times as 
much, a nobleman: for six-and- thirty times as much you might have killed 
the kmg*. A king in those days was worth exactly 7,200 shillings. If 
then the heir to the throne, for example, grew weary of waitmg for it, be 
had a secure and legal way of gratifying his impatience: he had but to kill 

1 See rh x. fMotivee] ( 1. 

a wUkuH’ Leg, Anglo Sax. p, 71, 73. See Hume, VoL I. App. I, p jig. 

H a 
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punishment will be thrown away : it will be altogether ineffi- 
cacious \ 

IX. The above rule has been often objected to, on account of 
Btrenfth’of harshness : but this can only have happened for want 

the topta* of its being properly understood. The strength of the tempta- 
ground of tioii, cwleris panbus, is as the profit of the ofience ; the quantum 
no objection of the punishment must rise with the profit of the offence : 
***' cwleris panbus, it must therefore rise with the strength of the 
temptation. This there is no disputing. True it is, that the 
stronger the temptation, the less conclusive is the indication 
which the act of delinquency affords of the depravity of the 
offender’s disposition®. So far then as the absence of any 
aggravation, arising from extraordmarydepravityof disposition, 
may operate, or at the utmost, so far as the presence of a ground 
of extenuation, resulting from the innocence or beneficence of the 
offender’s disposition, canoperate, thestrengthof thetemptation 
may operate in abatement of the demand for punishment. But 
it can never operate so far as to indicate the propriety of making 
the punishment ineffectual, which it is sure to be when brought 
below the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the re- 
duction of it below this level, would counteract as well those 
purposes which such a motive would actually have in view, as 
those more extensive purposes which benevolence ought to have 
in view ; it would be cruelty not only to the public, but to the 

the kmg with one band, and pay himbclf with the other, and all was right. 
An earl Godwin, or a duke Streon, could have bought the h-ves of a whole 
dynasty. It is plain, that if ever a king m those days died in his bed, he 
must have had something else, besides this law, to thank for it. This being 
the production of a remote and barbarous age, the absurdity of it is pre- 
sently recogmsed but, upon examination, it would be found, that the 
freshest laws of the most civilised nations are continually falbng mto the 
same error*. This, in short, is the case wheresoever the punishment is 
fixed while the profit of delinquency w indefinite : or, to speak more pre- 
cisely, where the punishment is iimised to such a mark, that the profit of 
delmquency may reach beyond it 

* See ch xui [Cases unmeet], § i 

• See ch. xi. [Dispositions], xJu 

1 Sfte in pAiliculAr tli6 iSngUsh Statute laws throughout, Bonapart€*e Ponal Code, and 
the recently enacted or not enacted Spanuh Penal Code.— iTote the Author, Julg 
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vety persons in whose behalf it pleads : in its effects, I mean, 
however opposite in its intention. Cruelty to the public, that is 
cruelty to the innocent, by suffering them, for want of an ade- 
quate protection, to lie exposed to the mischief of the offence : 
cruelty even to the offender himself, by punishing him to no 
purpose, and without the chance of compassing that beneficial 
end, by which alone the introduction of the evil of punishment 
is to be justified. 

X. Eule 2. But whether a given offence shall be prevented Rule a. 
in a given degree by a given quantity of punishment, is never more anainst 
any thing better than a chance ; for the purchasing of which, than 
whatever punishment is employed, is so much expended 
advance. However, for the sake of giving it the better chance 

of outweighing the profit of the offence. 

The greater the mischief of the offerice, the greater is the ex- 
pense, which it may he worth while to he at, in the way of 
punishmeta h 

XI. Rule 3. The next object is, to induce a man to choose Rule 3. 

always the least mischievous of two offences ; therefore ortwo 

Where two offences come in competition, the punishment for Sopreferred. 
greater offence must he sufficient to induce a man to prefer the 
less 

XII. Rule 4. When a man has resolved upon a particular Rule *. 

offence, the next object is, to induce him to do no more mischief Schpa^de 
than what is necessary for his purpose : therefore miMhief. 

The punishment should he adjusted in such manner to each 
particidar offence, that for every part of the mischief there may 
he a motive to restrain the offender from giving hirth to it *. 

‘ For example, if it can eyer be worth while to bo at tho expense of BOEMmpie — 
horrible a punishment as that of burning alive, it will bo more so in the i!la'roinin™ 
view of preventing such a crime as that ot murder or incendiarism, than in 
the view of preventing the uttoriug of a piece of bad money. See B. I. tit. 
[Defraudment touching tho Coin] and [Incendiarism]. 

* Espr. des Loix, L. vi. c. 16. 

* If any one have any doubt of this, let him conceive the offence to Iw Example.— 
divided into as many separate offences as there are distinguishable parcels 3"^ 

of mischief that result from it. Let it consist, for example, in a man’s stolen, 
giving you ten blows, or stealing from you ten shillings. If then, fur giving 
you ten blows, he is punished no more than for giving you five, the giving 
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XIII. Rule 5. The last object is, whatever mischief is 
guarded against, to guard against it at as cheap a rate as 
possible : therefore 

The •punishmeni ought in no case to be more than what is 
necessary to bring it inio conformity with the rules here given. 

XIV. Rule 6. It is further to be observed, that owing to the 
different manners and degrees in which persons under different 

rnfluMteiiiR circumstances are affected by the same exciting cause, a punish- 
seniibiiity. which is the same in name will not always either really 
produce, or even so much as appear to others to produce, in two 
different persons the same degree of pain : therefore 

That the quantity actually inflicted on each individual offender 
may correspond to the quantity intended for similar offenders in 
general, the several circumstances influencing sensibility ought 
always to be taken into account K 

Comparative XV. Of the above rules of proportion, the four first, we may 
abwe ruiol poroeive, serve to mark out the limits on the side of diminution ; 
the limits below which a punishment ought not to be dimi- 
nished : the fifth, the limits on the side of increase ; the limits 
above which it ought not to be increased. The five first are 
calculated to serve as guides to the legislator : the sixth is cal- 
culated, in some measure, indeed, for the same purpose ; but 
principally for guiding the judge in his endeavours to conform, 
on both sides, to the intentions of the legislator. 

Into the XVI. Let us look back a little. The first rule, in order to 
thevafiMofatender it more conveniently applicable to practice, may need 
pm stoent, Jittlo morc particularly unfolded. It is to be 

yon five of those ten blows in an offence for which there is no punishment 
at all : which being understood, as often as a man gives you five blows, he 
will be sure to give you five more, since he may have the pleasure of giving 
you these five for nothing. In like manner, if for stealing from you ten 
shillings, he is punished no more than for stealing five, the stealing of the 
remaining five of those ten shiUings is an offence for which there is no 
punishment at all. This rule is violated in almost every page of every body 
of lows I have ever seen. 

The profit, it is to be observed, though frequently, is not constantly, pro- 
portioned to the mischief : for example, where a thief, along with the things 
he covets, steals others which are of no use to him. This may happen 
through wantonness, indolence, precipitation, &c. &c. 

> See ch. vi. [Sensibility]. 


SnleS. 
Punish in 
no deglee 
without 
special 
reason. 


Rule e. 
Attend to 
ciroum- 



XIV.] 


Puniihmenif and Offences, 


183 


observed, then, that for the sake of accuracy, it was necessary, t«k«n its , 
instead of the word quantity to make use of the less perspicuous point of ' 
term value. For the word quantity will not properly include 
the circumstances either of certainty or proximity : circum- 
stances which, in estimating the value of a lot of pain or plea- 
sure, must always be taken into the account Now, on the one 
hand, a lot of punishment is a lot of pain ; on the other hand, 
the profit of an offence is a lot of pleasure, or what is equivalent 
to it. But the profit of the offence is commonly more certain 
than the punishment, or, what comes to the same thing, appears 
so at least to the offender. It is at any rate commonly more 
immediate. It follows, therefore, that, in order to maintain its 
superiority over the profit of the offence, the punishment must 
have its value made up in some other way, in proportion to that 
whereby it falls short in the two points of certainty and prox- 
imity. Now there is no other way in which it can receive any 
addition to its value, but by receiving an addition in point of 
magnitude. Wherever then the value of the punishment falls 
short, either in point of certainty, or of proximity, of that of 
the profit of the offence, it must receive a proportionable 
addition in point of magnitude 

XVII. Yet farther. To make sure of giving the value of the Also, into 
punishment the superioiity over that of the offence, it may be of the 
necessary, in some cases, to take into the account the profit not end proAt of 
only of the individual offence to w'hich the punishment is to be the mfarhief 
annexed, but also of such other offences of the same sort as theSSwr™*****^ 
offender is likely to have already committed without detection. 

This random mode of calculation, severe as it is, it will be im- 
possible to avoid having recourse to, in certain cases : in such, to 
wit, in which the profit is pecuniary, the chance of detection 
very small, and the obnoxious act of such a nature as indicates 
a habit : for example, in the case of frauds against the coin. If 
it be not recurred to, the practice of committing the offence will 
be sure to be, upon the balance of the account, a gainful practice. 

' See oh. iv. [Value]. 

* It is for this reason, for example, that simple compensation is never 
looked ii})on as sufBcient punishment for theft or robbery. 
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Buie 7. 
\7ant of 
certainty 
must be 
made up in 
magnitude. 


Rule 8. 

So aim want 
of proximity. 

Buie 9. 
For acta 
indicative of 
a baiiit 
pnniih aa 
for the 
habit. 


The remain- 
ing riilei are 
of Iras 
importance. 


Buie 10. 
For the sake 
of quality, 
increase in 
quantity. 


Rule 11. 
Particularly 
for a moral 
lesson. 


A punkhOMiit 
Applied by way 
ofmorallessoDj 
what. 


That being the case, the legislator will be absolutely sure of 
not being able to suppress it, and the whole punishment that 
is bestowed upon it will be thrown away. In a word (to keep 
to the same expressions we set out with) that whole quantity 
of punishment will be inejjicacious. 

XVIII. Rule 7. These things being considered, the three 
following rules may be laid down by way of supplement and 
explanation to Rule i. 

To enable the value of the punishment to outweigh that of the 
profit of the offence, it must he increased, in point of magnitude, 
in proportion as it falls short in point of certainty. 

XIX. Rule 8. Punishment must be further increased in point 
of magnitude, in proportion as it falls short in point of proximity. 

XX. Rule 9. Where the act is conclusively indicative of a 
habit, such an increase must be given to the punishment as may 
enable it to outweigh the profit not only of the individual offence, 
but of such other like offences as are likely to have been committed 
with impunity by ihe same offender. 

XXI. There may be a few other circumstances or considera- 
tions which may influence, in some small degree, the demand 
for punishment : but as the propriety of these is either not so 
demonstrable, or not so constant, or the application of them not 
so determinate, as that of the foregoing, it may be doubted 
whether they be worth putting on a level with the others. 

XXII. Rule 10. When a punishment, which in point of 
quality is particularly well calculated to answer its intention, 
cannot exist in less than a certain quantity, it may sometimes be 
of use, for the sake of employing it, to stretch a little beyond that 
quantity which, on other accounts, would he strictly necessary. 

XXIII, Rule II. /n particular, this may sometimes be the case, 
where the punishment proposed is of such a nature as to be par- 
ticularly well calculated to answer the purpose of a moral lesson 

* A punishment may be said to be calculated to answer the purpose of a 
moral lesson, when, by reason of the ignominy it stamps upon the offence, it 
is caloulated to inspire the public with sentiments of aversion towards those 
pernicious habite and dispositions with which the offence appears to be 
connected ; end thereby to inculcate the opposite beneficial habits and 
dispositions. 
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XXIV. Rule 12. The tendency of the above considerations is Buiaia. 

/ . e 1 * • Attend to 

to dictate an augmentation in the pumshment : the following oircum* 
rule operates in the way of diminution. There are certain cases which may 
(it has been seen in which, by the influence of accidental cir- punishment 
cumstances, punishment may be rendered unprofitable in theabie[°^**^ 
whole : in the same cases it may chance to be rendered unpro- 
fitable as to a part only. Accordingly, 

In adjusting the quatUum of pumshment, the circumstances, 
hy which all pumshment may be rendered unprofitable, ought to 
he attended to. 

XXV . Rule 13. It is to be observed, that the more various Euie is. 
and minute any set of provisions are, the greater the chance is puLty'i' 
that any given article in them will not be borne in mind : with- ™sp«po"? 
out which, no benefit can ensue from it. Distinctions, which ate 

more complex than what the conceptions of those whoseconduct 
it is designed to influence can take in, will even be worse than 
useless. The whole system will present a confused appearance ; 
and thus the effect, not only of the proportions established by 
the articles in question, but of whatever is connected with them, 
will be destroyed To draw a precise line of direction in such 
case seems impossible. However, by way of memento, it may 
be of some use to subjoin the following rule. 

Among provisions designed to perfect the proportion between 
punishments and offences, if any occur, which, by their own pat' 
ticular good effects, would not make up for the harm they would 
do by addingto the intricacy of the Code, they should be omitted^. 

It is this, for example, if any thing, that mnst juBtify the application of czimpie — 
so Bevore a punishment as the infamy of a public exhibition, heieinafter 
proposed, for bun who lifts up his hand against a woman, or against his ‘ 
father. See B. I. tit. [Simp, corporal injmies]. 

It 18 partly on this principle, I suppose, that military legislators have Fiami.ie - 
justified to themselves the inflicting death on the soldier who lifts up his 
hand against his superior officer 

' See cb. xiu. [Cases unmeet], § 4. 

* See B. II. tit. [Purposes], Append, tit. [Compo^tioD]. 

* Notwithstanding this ruio, my fear is, that in the ensuing model, I Proportionality 
may be thought to have carried my endeavours at proportionality too far. 

Hitherto scarce any attention has been paid to it. Montesquieu seems to work— why 
have been almost the firbt who has had the least idea of any such thing. 

In such a matter, therefore, excess seemed mote eligible defect. The 
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torw'^he It «iay be remembered, that the political sanction, 

phyiicai, being that to which the sort of punishment belongs, which in 

moral, and , . . „ , . . ■ . tr 

laiigiouB this chapter is all along m view, is but one of four sanctions, 

here allowed which may all of them contribute their share towards producing 
the same effects. It maybe expected, therefore, that in adjusting 
the quantity of political punishment, allowance should be made 
for the assistance it may meet with from those other controlling 
powers. True it is, that from each of these several sources a very 
powerful assistance may sometimes be derived. But the case is, 
that(setting aside the moral sanction, in the easewhere the force 
of it is expressly adopted into and modified by the political *) the 
force of those other powers is never determinate enough to be 
depended upon. It can never be reduced, like political punish- 
ment, into exact lots, nor meted out in number, quantity, and 
value. The legislator is therefore obliged to provide the full 
complement of punishment, as if he were sure of not receiving 
any assistance whatever from any of those quari ers. If he does, 
so much the better' but lest he should not, it is necessary he 
should, at all events, make that provision which depends upon 
himself. 

XXVII. It may be of use, in this place, to recapitulate the 
several circumstances, which, in establishing the proportion be- 
twixt punishments and oflEenecs, are to be attended to. These 
seem to be as follows : 

I. On the part of the offence : 

1. The profit of the offence ; 

2. The mischief of the offence ; 

3. The profit andmisehief of other greater or lesser offences, 
of different sorts, which theoffendermayhaveto choose 
out of ; 

4. The profit and mischief of other offences, of the same 
sort, which the same offender may probably have been 
guilty of already. 


Kccapitnia- 

tion 


difficulty is to invent : that done, if any thing seems superfluous, it is easy 
to retrench. 

* See B. I. tit. [Punishments]. 
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II. On the part of the punishment : 

5. The magnitude of the punishment : composed of its 

intensity and duration ; 

6. The deficiency of the punishment in point of certainty ; 

7 . The deficiency of th e punishment in point of proximity ; 

8. The quality of the punishment ; 

9. The accidental advantage in point of quality of a punish- 

ment, not strictly needed in point of quantity ; 

10. The use of a punishment of a particular quality, in the 

character of a moral lesson. 

III. Onthepartoftheoffender: 

11. The responsibility of the class of persons in a way to 

ofEcnd ; 

12. The sensibility of each particular offender ; 

13. The particular merits or useful qualities of any parti- 

cular offender, in case of a punishment which might 
deprive the community of the benefit of them ; 

14. The multitude of offenders on any particular occasion. 

IV. On the part of the puhhc, at any particular conjuncture ; 

15. The inclinations of the people, for or against any quantity 

or mode of punishment ; 

16. The inclinations of foreign powers. 

V. On the part of the law : that is, of the public for a con- 

tinuance : 

17. The necessity of making small sacrifices, in point of 

proportionality, for the sake of simplicity. 

XXVIII. There are some, perhaps, who, at first sight, may The nicety 
look upon the nicety employed in the adjustment of such rules, SSwved 
as so much labour lost ; for gross ignorance, they will say, never from 
troubles itself about laws, and passion does not calculate. But 
the evil of ignorance admits of cure ^ : and as to the proposi- 
tion that passion docs not calculate, this, like most of these very 
general and oracular propositions, is not true. When matters 
of such importance as pain and pleasure are at stake, and these 
in the highest degree (the only matters, in short, that can be of 

> See Append, tit. [Promulgation]. 
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importance) who is there that does not calculate ? Men calcu- 
late, some with less exactness, indeed, some with more : but all 
men calculate. I would not say, that even a madman does not 
calculate Passion calculates, mote or less, in every man : in 
different men, according to the warmth or coolness of their dis- 
positions : according to the firmness or irritability of their minds : 
according to the nature of the motives by which they are acted 
upon. Happily, of all passions, that is the most given to calcu- 
lation, from the excesses of which, by reason of its strength, 
constancy, and universality, society has most to apprehend ® : 
I mean that which corresponds to the motive of pecuniary 
interest : so that these niceties, if such they are to be called, 
have the best chance of being efficacious, where efficacy is of 
the most importance. 

* There ore few madmen but what ore observed to be afraid of the strait 
waistcoat. 

* iSee oh. sii. [CoQscquenccB], xxxiii. 



CHAPTER XV. 


OF THE PBOPEETIBS TO BE GIVEN TO A LOT OP PUNISHMENT. 


I. It has been shown what the rules are, which ought to be Properties 
observed in adjusting the proportion between the punishment by 
and the ofEence. The properties to be given to a lot of punish- 

ment, in every instance, will of course be such as it stands in 
need of, in order to be capable of being applied, in conformity to 
those rules : the quality will be regulated by the quantity. 

II. The first of those rules, we may remember, was, that the proppriv i 
quantity of punishment must not be less, in any case, than what 

is sufficient to outweigh the profit of the offence ; since, as often 
as it is less, the whole lot (unless by accident the deficiency should 
be supplied from some of the other sanctions) is thrown away : it 
is inefficacious. The fifth was, that the punishment ought in no 
case to be more than what is required by the several other rules : 
since, if it be, all that is above that quantity is needless. The 
fourth was, that the punishment should be adjusted in such 
manner to each individual offence, that every part of the mischief 
of that offence may have a penalty (that is. a tutelary motive) to 
encounter it : otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were no 
punis h ment in the case. Now to none of those rules can a lot of 
punishment be conformable, unless, for every variation in point 
of quantity, in the mischief of the species of offence to which it 
is annexed, such lot of punishment admits of a correspondent 
variation. To prove this, let the profit of the offence admit of 
a multitude of degrees. Suppose it, then, at any one of these 
degrees : iithe punishment be less than what is suitable to that 
degree, it will be inefficacious ; it will be so much thrown away : 
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if it be more, as fat as the difference extends, it will be needless ; 
it will therefore be thrown away also in that case. 

The first property, therefore, that ought to be given to a lot 
of punishment, is that of being variable in point of quantity, 
in conformity to every variation which can take place in either 
the profit or mischief of the offence. This property might, 
perhaps, be termed, in a single word, variability. 

III. A secondproperty,intimatcly connected with theformer, 
may be styled equability. It will avail but little, that a mode of 
punishment (proper in all other respects) has been established 
by the legislator ; and that capable of being screwed up or let 
down to any degree that can be required ; if, after all, whatever 
degree of it be pitched upon, that same degree shall be liable, 
according to circumstances, to produce a very heavy degree of 
pain, or a very slight one, or even none at all. In this case, as 
in the former, if circumstances happen one way, there will be 
a great deal of pain produced which will be needless : if the 
other way, there will bo no pain at all applied, or none that will 
be efficacious. A punishment, when liable to this irregularity, 
may be styled an unequable one : when free from it, an equable 
one. The quantity of pain produced by the punishment will, it 
is true, depend in a considerable degree upon circumstances 
distinct from the nature of the punishment itself : upon the 
condition which the offender is in, with respect to the circum- 
stances by which a man’s sensibility is liable to be infiuenced. 
But the influence of these very circumstances will in many cases 
be reciprocally influenced by the nature of the punishment : in 
other words, the pain which is produced by any mode of punish- 
ment, will be the joint effect of the punishment which is applied 
to him, and the circumstances in which he is exposed to it. Now 
there are some punishments, of which the effect may be liable to 
undergo a greater alteration by the influence of such foreign 
circumstances, than the effect of other punishments is liable to 
undergo. So far, then, as this is the case, equability or un- 
equability may be regarded as properties belonging to the 
punishment itself. 
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IV. An example of a mode of punishment which is apt to be 
unequable, is that of banishment, when the locus a quo (or place to ^ 
the party is banished from) is some determinate place appointed in this 
by the law, which perhaps the ofiender cares not whether he ““*“**■ 
ever see or no. This is also the case with pecuniary, or quasi- 
pecuniary punishment, when it respects some particular species 

of property, which the offender may have been possessed of, or 
not, as it may happen. All these punishments may be split 
down into parcels, and measured out with the utmost nicety ; 
being divisible by time, at least, if by nothing else. They ate 
not, therefore, any of them defective in point of variability ; 
and yet, in many cases, this defect in point of equability may 
make them as unfit for use as if they were 

V. The third rule of proportion was, that where two offences Property s. 
come in competition, the punishment for the greater offence snrabifuy to 
must be sufficient to induce a man to prefer the less. Now, to pumlh- 

bc sufficient for this purpose, it must be evidently and uniformly 
greater : greater, not in the eyes of some men only, but of all 
men who are liable to be in a situation to take their choice 
between the two offences ; that is, in effect, of all mankind. In 
other words, the two punishments must be perfectly commen- 
surable. Hence arises a third property, which may be termed 
commensurdbilUy : to wit, with reference to other punishments 

VI. But punishments of different kinds are in very few in- how two 
stances uniformly greater one than another ; especially when JlJtniSunejit 
the lowest degrees of that which is ordinarily the greater, are Suder^ 


‘ By the English law, there arc several offences which arc punihhccl by a 
total forfeiture of moveables, not extemling to immoveables. This is the 
case with suicide, and with certain species of theft and homicide. In some 
cases, this is the principal punishment: in others, even the only one. The 
consequence is, that if a man’s fortune happens to consist in moveables, he 
is ruined ; if in immoveables, he suffers nothing. 

* See View of the Hard- Labour BiU, Land. 1778, p. 100. 

For the idea of tbia property, 1 must acknowledge myself indebted to an 
anonymous letter in the St. James’s Chronicle, of the 27th of September, 
1777 ; the author of which is totally unknown to me. If any one should 
be disposed to think lightly of the instruction, on account of the channel 
by which it was first communicated, let him tell me where I can find an 
idea more ingenious or original. 
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compared with the highest degrees of that which is ordinarily 
aunUe. the less : in other words, punishments of difierent kinds are in 
few instances uniformly commensurable. The only certain and 
universal means of making two lots of punishment perfectly 
commensurable, is by making the lesser an ingredient in the 
composition of the greater. This may be done in either of two 
ways. I. By adding to the lesser punishment another quantity 
of punishment of the same kind. 2. By adding to it another 
quant ity of a difierent kind. The latter mode is not less certain 
than the former ; for though one cannot always be absolutely 
sure, that to the same person a given punishment will appear 
greater than another given punishment ; yet one may be always 
absolutely sure, that any given punishment, so as it docs but 
come into contemplation, will appear greater than none at all. 
ohaSali^’ Again • Punishment cannot act any farther than in as 

utioaineu. fjjj gg of q| j^g connection with the bfience, is 

present in the mind. The idea of it, if not present, cannot act 
at all ; and then the punishment itself must be inefficacious. 
Now, to be present, it must bo remembered, and to be remem- 
bered it must have been learnt. But of all punishments that 
canbe imagined, there are noncof which the connection with the 
offence is either so easily learnt, or so efficaciously remembered, 
as those of which the idea is already in part associated with 
some part of the idea of the offence : which is the case when the 
one and the other have some circumstance that belongs to them 
in common. When this is the case with a punishment and an 
offence, the punishment is said to bear an analogy to, or to be 
characteristic of , the offence Characteristicalness is, therefore, 

a fourth property, which on this account ought to be given, 
whenever it can conveniently be given, to a lot of punishment. 
pumSimeiS^ VIII. It is obvious, that the effect of this contrivance will be 
eminwitiy greater, as the analogy is the closer. The analogy will be 
character- the closer, the moie material ® that circumstance is, which is in 

* See Montosq. E<ip dcs Lout, L xii. cb. iv. He seems to have tho 
ptoperty of cbaracieruiticalnesb in view ; but that the idea he had of it was 
very mdi8tmct,appear8 from the extravagant advantages be attributes to it. 

* See ch. vii. [Actions], ui. 
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common. Now the most material circumstance that can belong iitic.toflat 
to an ofFenceand a punishment in common, is the hurt or damage tum. 
which they produce. The closest analogy, therefore, that can 
subsist between an ofEence and the punishment annexed to it, is 
that which subsists between them when the hurt or damage they 
produce is of the same nature : in other words, that which is 
constituted by the circumstance of identityin point of damage^. 
Accordingly, the mode of punishment, which of all others bears 
the closest analogy to the offence, is that which in the proper 
and exact sense of the word is termed retaliation. Retaliation, 
therefore, in the few cases in which it is practicable, and not too 
expensive, will have one great advantage over every other mode 
of punishment. 

IX. Again : It is the idea only of the punishment (or, in^^yB. 
other words, the apparent punishment) that really acts upon the piarity. 
mind ; the p unishm ent itself (the real punishment) acts not any 
farther than as giving rise to that idea. It is the apparent 
punishment, therefore, that does all the service, I mean in the 
way of example, which is the principal object It is the real 
punishment that does all the mischief ®. Now the ordinary and 
obvious way of increasing the magnitude of the apparent punish- 
ment, is by increasing the magnitude of the real. The apparent 
magnitude, however, may to a certain degree be increased by 
other loss expensive means : whenever, therefore, at the same 
time that these less expensive means would have answered that 
purpose, an additional real punishment is employed, this addi- 
tional real punishment is needless. As to these less expensive 
means, they consist, i. In the choice of a particular mode of 
punishment, a punishment of a particular quality, indepen- 
dent of the quantity*. 2. In a particular set of solemnities 
distinct from the punishment itself, and accompanying the 
execution of it 

* Besitles this, there are a variety of other ways in which the punishment 
may boar an analogy to the offence. This will bo seen by looking over the 
table of punishmente. 

’ See oh. xiii. [Cases unmeet], § 1, 2. note. • Ib. § 4. par. iii. 

* See B. I. tit. [Punishments]. * See B. II. tit. [Execution]. 

BaMTHXM 
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The most X. A mode of punishment, according as the appearance of it 
srey of bears a greater proportion to the reality, may be said to be the 
j Mmi^Snt more exemplary. Now as to what concerns the choice of the 
by^masof punishment itself, there is not any means by which a given 
quantity of punishment can be rendered more exemplary, than 
by choosing it of such a sort as shall bear an analogy to the 
ofEence. Hence another reason for rendering the punishment 
analogous to, or in other words characteristic of, the oflence. 
Property fl. XL Punishment, it is still to be remembered, is in itself an 
expense : it is in itself an evU L Accordingly the fifth rule of 
proportion is, not to produce more of it than what is demanded 
by the other rules. But this is the case as often as any particle 
of pain is produced, which contributes nothing to the effect pro- 
posed. Now if any mode of punishment is more apt than 
another to produce any such superfluous and needless pain, it 
may be styled unfrugal ; if less, it may be styled frugal. Fru- 
gality, therefore, is a sixth property to be wished for in a mode 
of punishment. 

Vr^ut^ XII. The perfection of frugality, in a mode of punishment, is 
pertsotiouto where not only no superfluous pain is produced on the part of 
the person punished, but even that same operation, by which he 
is subjected to pain, is made to answer the purpose of producing 
pleasure on the part of some other person. Understand a profit 
or stock of pleasure of the self -regarding kind: for a pleasure of 
the dissocial kind is produced almost of course, on the part of 
all persons in whose breasts the offence has excited the sentiment 
of ill-will. Now this is the case with pecuniary punishment, as 
also with such punishments of the quaui-’pecuniary kind as con- 
sist in the subtraction of such a species of possession as is trans- 
ferable from one party to another. The pleasure, indeed, pro- 
duced by such an operation, is not in general equal to the pain® : 
it may, however, be so in particular circumstances, as where he, 
from whom the thing is taken, is very rich, and he, to whom it 
is given, very poor : and, be it what it will, it is always so much 
more than can be produced by any other mode of punishment. 

* Ch. xiii. [Cases unmeet], par. uL * lb. note. 
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XIII. The properties of exemplarity and frugality seem to Es«mplarit; 
pursue the same immediate end, though by different courses, firagaiit;, in 
Both are occupied in. diminishing the ratio of the real suffering di&r ani 
to the apparent : but exemplarity tends to increase the apparent; 
frugality to reduce the real. 

XIV. Thus much concerning the properties to be given to other 
punishments in general, to whatsoever offences they are to bemiSnw**^ 
applied. Those which follow are of less importance, either 
referring only to certain offences in particular, or depending 

upon the influence of transitory and local circumstances. 

In the flrst place, the four distinct ends into which the main 
and general end of punishment is divisible’, may give rise to so 
many distinct properties, according as any particular mode of 
p unishm ent appears to be more particularly adapted to the com- 
passing of one or of another of those ends. To that of example, 
as being the principal one, a particular property has already been 
adapted. There remains the three inferior ones of reformatton, 
disablement, and compensation. 

XV. A seventh property, therefore, to be wished for in a Property 7. 
mode of punishment, is that of subserviency to rejbrmation, or viency to 
reforming tendency. Now any punishment is subservient 
reformation in proportion to its quantity: since the greater the 
p unishm ent a man has experienced, the stronger is the tendency 

it has to create m him an aversion towards the offence which 
was the cause of it : and that with respect to all offences alike. 

But there are certain punishments which, with regard to certain 
offences, have a particular tendency to produce that effect by 
reason of their quality : and where this is the case, the punish- 
ments in question, as applied to the offences in question, will 
pro tanto have the advantage over all others. This influence 
will depend upon the nature of the motive which is the cause of 
the offence : the punishment most subservient to reformation 
will be the sort of punishment that is best calculated to invali- 
date the force of that motive. 

Xyi. Thus, in offences originating from the motive of ill- - appiwd to 
> See ch. xui. [Cases unmeet], par. li. note. 
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otfencn will \ that punishment has the strongest reforming tendency, 
which is best calculated to weaken the force of the irascible 
afEections . And more particularly, in that sort of offence which 
consists in an obstinate refusal, on the part of the offender, to do 
something which is lawfully required of him®, and in which the 
obstinacy is in great measure kept up by his resentment against 
those who have an interest in forcing him to compliance, the 
most efficacious punishment seems to be that of confinement to 
spare diet. 

-to ofltaces XVII. Thus, also, in offences which owe their birth to the 
in indolence joint influence of indolence and pecuniary interest, that punish- 
ment seems to possess the strongest reforming tendency, which 
utei«8t. calculated to weaken the force of the former of those 

dispositions. And more particularly, in the cases of theft, em- 
bezzlement, and every species of defraudment, the mode of 
punishment best adapted to this purpose seems, in most cases, 
to be that of penal labour. 

XVIII. An eighth property to be given to a lot of punish- 
to certain cases, is that of efficacy tvith respect to disable- 

ment merit, or, as it might be styled more briefly, disabling effimey. 

This is a property which may be given in perfection to a lot 
of punishment ; and that with much greater certainty than the 
property of subserviency to reformation. The inconvenience is, 
that this property is apt, in general, to run counter to that of 
frugality: there being, in moat cases, no certain way of disabling 
a man from doing mischief, without, at the same time, disabling 
him, in a great measure, from doing good, cither to himself or 
others. The mischief therefore of the offence must be so great 
as to demand a very considerable lot of punishment, for the 
purpose of example, before it can warrant the application of 
a punishment equal to that which is necessary for the purpose 
of disablement. 

— is most XIX. The punishment, of which the efficacy in this way is the 

in OTpitai"* greatest, is evidently that of death. In this case the efficacy of it 

pimuliment. 

‘ Sec ch. X. [MotiveH]. 

‘ See J 3 . I. tit. [OCenceB against Justice]. 
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is certain. Thisaccordinglyisthe punishmentpeculiarly adapted 
to those cases in which the name of the ofEender, so long as he 
lives, may be sufficient to keep a whole nation in a flame. This 
will now and then be the case with competitors for the sove- 
reignty, and leaders of the factions in civil wars : though, when 
applied to oflences of so questionable a nature, in which the 
question concerning criminality turns more upon success than 
any thing else ; an infliction of this sort may seem more to 
savour of hostility than punishment. At the same time this 
punishment, it is evident, is in an eminent degree unfrugal ; 
which forms one among the many objections there are against 
the use of it, in any but very extraordinary cases 

XX. In ordinary cases the purpose may be sufficiently answered other 
by one or other of the various kinds of confinement and banish- K'fg'm 
nient : of which, imprisonment is the most strict and efficacious, to h® founU 
For when an offence is so circumstanced that it cannot be com- 
mitted but in a certain place, as is the case, for the most part, 
with offences against the person, all the law has to do, in order 
to disable the offender from committing it, is to 2)revent his 
being in that place. In any of the offences which consist in the 
breach or the abuse of any kiiid of trust, the 2)urjJosc may be 
compassed at a still cheaper rate, merely by forfeiture of the 
trust : and in general, in any of those offences which can only be 
committed under favour of some relation in which the offender 
stands with reference to any jierson, or sets of persons, merely 
by forfeiture of that relation : that is, of the right of continuing 
to reaj) the advantages belonging to it. This is the case, for 
instance, with any of those olicnees which consist in an abuse of 
the privileges of marriage, or of the liberty of canning on any 
lucrative or other occupation. 

XXL The ninth property is that of subserviency to coinpensa- 
tion. This property of punishment, if it be vindictive compen- vicucy to 
sation that is in view, will, with little variation, be in proportion 
to the quantity: if lucrative, it is the peculiar and characteristic 
property of pecuniary punis h ment. 

' Soc B. I. tit. [Punishments]. 
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Property 10. XXII. In the rear of all these properties may be introduced 

Populaiity. . . 

that of ’popularity ; a very fleeting and indeterminate Jana of 

property, which may belong to a lot of punishment one moment, 
and be lost by it the next. By popularity is meant the property 
of being acceptable, or rather not unacceptable, to the bulk of 
the people, among whom it is proposed to be established. In 
strictness of speech, it should rather be called absence of un- 
popularity : for it cannot be expected, in regard to such a matter 
as punishment, that any species or lot of it should be positively 
acceptable and grateful to the people : it is sufficient, for the 
most part, if they have no decided aversion to the thoughts of it. 
Now the property of characteristicalness, above noticed, seems 
to go as far towards conciliating the approbation of the people 
to a mode of punishment, as any; insomuch that popu'arity may 
be regarded as a kind of secondary quality, depending upon that 
of characteristicalness The use of inserting this property in 
the catalogue, is chiefly to make it serve by way of memento to 
the legislator not to introduce, without a cogent necessity, any 
mode or lot of punishment, towards which he happens to per- 
ceive any violent aversion entertained by the body of thepeople. 
Misciiiaf-) XXIII. The effects of unpopularity in a mode of punishment 
f^iu the are analogous to those of unfrugality. The unnecessary pain 
ilirlty’oftt which denominates a punishment unfrugal, is most apt to be 
-dirooSuthat which is produced on the part of the offender. A por- 
poo^hSanrt tion of superfluous pain is in like manner produced when the 
tiro low?* ”* punish ment is unpopular : but in this case it is produced on the 
part of persons altogether innocent, the people at large. This is 
already one misc hief ; and another is, the weakness which it is 
apt to introduce into the law. When the people are satisfied 
with the law, they voluntarily lend their assistance in the execu- 
tion : w'lien they are dissatisfied, they will naturally withhold 

Ch»acteriM. ‘ The property of characteristipalness, therefore, is useful in a mode of 
a pinUhSTror puuishment m three different ways ; 1 . It renders a mode of punishment, 
a SlSSfaS'*’ before iiiihclion, more easy to be borne m mind: 2. It enables it, especially 
3. popufirV*' ' after infliction, to make the stronger imprchhion, when it is there ; that is, 
renders it the more exemplary ; 3. It tends to render it more acceptable to 
the jieoplo, that is, it renders it the more jjopiiJar. 
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that assistance ; it is well if they do not take a positive part in 
raising impediments. This contributes greatly to the uncertainty 
of the punishment; by which, in the first instance, the frequency 
of the ofEence receives an increase. In process of time that 
deficiency, as usual, is apt to draw on an increase in magnitude : 
an addition of a certain quantity which otherwise would be 
needless 

XXIV. This property, it is to be observed, necessarily sup- 
poses, on the part of the people, some prejudice or other, which 
it is the business of the legislator to endeavour to correct. For 
if the aversion to the punishment in question were grounded on 
the principle of utility, the punishment would be such as, on 
other accounts, ought not to be employed : in which case its 
popularity or unpopularity would never be worth drawing into 
question. It is properly therefore a property not so much of the 
punishment as of the people : a disposition to entertain an un- 
reasonable dislike against an object which merits their approba- 
tion. It is the sign also of another property, to wit, indolence 
or weakness, on the part of the legislator : in suffering the 
people, for the want of some instruction, which ought to be and 
might be given them, to quarrel with their own interest. Be 
this as it may, so long as any such dissatisfaction subsists, it 
behoves the legislator to have an eye to it, as much as if it were 
ever so well grounded. Every nation is liable to have its pre- 
judices and its caprices, which it is the business of the legislator 
to look out for, to study, and to cure 

XXV. The eleventh and last of all the properties that seem 
to be requisite in a lot of punishment, is that of remissibility ®. 
The general presumption is, that when punishment is applied, 
punishment is needful ; that it ought to be applied, and there- 
fore cannot want to be remitted. But in very particular, and 
those always very deplorable cases, it may by accident happen 
otherwise. It may happen that punishment shall have been 


Tilts proper- 
ty snppc^ 
a prejudice 
whicn the 
legislator 
ought to 
cure. 


rropert^ 11. 

Remissi- 

bility. 


> See ch. xiii [CsHcs unmeet], § v. 

• See ch. xiu. [Cases unmeet], | iv. par. iv. 

' Seo View of the Hard Labour Bill, p. 109. 
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inflicted, where, according to the intention of the law itself, it 
ought not to have been inflicted : that is, where the sufierer is 
innocent of the offence. At the time of the sentence passed he 
appeared guilty : but since then, accident has brought his inno- 
cence to light. This being the case, so much of the destined 
punishment as he has suffered already, there is no help for. The 
business is then to free him from as much as is yet to come. 
But is there any yet to come ? There is very little chance of 
there being any, unless it be so much as consists of chronical 
punishment : such as imprisonment, banishment, penal labour, 
and the like. So much as consists of acule punishment, to wit 
where the penal process itself is over presently, however per- 
manent the punishment may be in its effects, may be considered 
as trremissible. This is the case, for example, with whipping, 
branding, mutilation, and capital punishment. The most perfectly 
irrcmissible of any is capital punishment. For though other 
punishments cannot, when they are over, be remitted, they may 
be compensated for ; and although the unfortunate victim canno t 
be put into the same condition, yet possibly means may be found 
of putting him into as good a condition, as he would have been in 
if he had never suffered. This may in general be done very effec- 
tually where the punishment has been no other than pecuniary. 

There is another case in which the property of rcmissibility 
may appear to be of use : this is, where, although the offender 
has beenjustly punished, yet on account of some goodbehaviour 
of his, displayed at a time subsequent to that of the commence- 
ment of the punishment, it may seem expedient to remit a part 
of it. Blit this it can scarcely be, if the proportion of the pun 
ishment is, in other respects, what it ought to be. The purpose 
of example is the more important object, in comparison of that 
of reformation*. It is not very likely, that less punishment 
should be required for the former purpose than for the latter. 
For it must be rather an extraordinary case, if a punishment, 
which is sufficient to deter a man who has only thought of it 
for a few moments, should not be sufficient to deter a man who 
* See ch, xiii. [CabOb uniueet], ii. note. 
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has been feeling it all the time. Whatever, then, is required 
for the purpose of example, must abide at all events : it is not 
any reformation on the part of the offender, that can warrant 
the remitting of any part of it : if it could, a man would have 
nothing to do but to reform immediately, and so free himself 
from the greatest part of that punishment whirh was deemed 
necessary. In order, then, to warrant the remitting of any part 
of a punishment upon this ground, it must first be supposed 
that the punishment at first appointed was more than was ne- 
cessary for thepurpose of cxainple,and consequently that a part 
of it was needless upon the whole. This, indeed, is apt enough 
to be the case, under the imperfect systems that are as yet on 
foot: and therefore, during thecontinuance of those 8y&teins,the 
property of remissibility may, on this second ground likewise, as 
well as on the former, be deemed a useful one. But this would 
not be the case in any new-constructed system, in which the 
rules of proportion above laid down should be observed. In 
such a system, therefore, the utility of this property would rest 
solely on the former ground. 

XXVI. Upon taking a survey of the various possible inodes of jfo^tainaii 
punishment, it will apjicar evidently, that there is not any one propertiog, 
of them that possesses all the above properties in perfection, ment* muiit 
To do the best that can be done in the way of punishment, it 
will therefore be necessary, upon most occasions, to compound 
them, and make them into complex lots, each consisting of a 
number of different modes of punishment put together : the 
nature and proportions of the constituent parts of each lot being 
different, according to the nature of the offence which it is 
designed to combat. 


mi 

luey arc as pi-opertios 
re(»ipitula- 
ted. 


XXVII. It may notbeami.ss to bring together, and exhibit in The fore 
one view, the eleven properties above established 
follows : 

Two of them are concerned in establishing a proper propor- 
tion between a single offence and its punishment ; viz, 

1. Variability. 

2. Equability. 
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One, in establishing a proportion, between more ofiences than 
one, and more pnnishments than one ; viz. 

3. Commensurability. 

A fourth contributes toplace the punishment in that situation 
in which alone it can be efficacious; and at the same time to be 
bestowing on it the two farther properties of exemplarity and 
popularity ; viz. 

4. Charactcristicalness. 

Two others are concerned in excluding all useless punish- 
ment ; the one indirectly, by heightening the efficacy of what 
is useful ; the other in a direct way ; viz. 

5. Exemplarity. 

6. Frugality. 

Three others contribute severally to the three inferior ends of 
punishment ; viz. 

7. Subserviency to reformation. 

S. Efficacy in disabling. 

9. Subserviency to compensation. 

Another property tends to exclude a collateral mischief, which 
a particxilar mode of punishment is liable accidentally to pro- 
duce ; viz. 

10. Popularity. 

The remaining property tends to palliate a mischief, 
which all punishment, as such, is liable accidentally to pro- 
duce ; viz. 

11. Reiuissibility. 

The pioperties of commensurability, charactcristicalness, ex- 
emplarity, subserviency to reformation, and efficacy in disabling, 
are more particularly calculated to augment the ’profit which is 
to be made by punishment: frugality, subserviency to compen- 
sation, popularity, and remissibility, to diminish the expense ; 
variability and equability are alike subservient to both those 
purposes. 

XXVIII. We now come to take a general survey of the system 
of offences : that is, of such acts to which, on account of the 
mischievous consequences they have a ‘natural tendency to pro- 
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duoe, and in the view of putting a stop to those consequences, it 
may be proper to annex a certain artificial consequence, con- 
sisting of punishment, to be inflicted on the authors of such acts, 
according to the principles just established. 



CHAPTER XVl. 
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DIVISION OF OFFENCES. 

§ I. Classes of Offences. 

^ It is necessary, at the outset, to make a distinction between 
such acts as are or may be, and such as ought to be offences. 

* This chapter is an attempt to put our ideas of offences into an exact 
method. The particular uses of nntAod arc various : but the general one 
is, to enable men to understand the things that are the subjects of it. To 
understand a thing, is to be acquainted with its qualities or properties. Of 
these properties, some are common to it with other things ; the rest, pecu- 
liar. But the qualities which are peculiar to any one sort of thing are few 
indeed, in comparison with those which are common to it with other things. 
To make it known in respect of its difference, would therefore bo doing 
little, unless it were made known also by its genus. To understand it per- 
fectly, a man must therefore be informed of the points in which it agrees, 
as well as of those in which it disagrees, with all other things. When a 
number of objoets,compoaing a logical whole, are to be considered together, 
all of these possessing with respect to one another a certain congruency or 
agreement denoted by a certain name, there is but one way of giving a 
]icrfect knowledge of Ihoir nature ; and that is, by distributing them into a 
system of parcels, each of them a part, either of some other parcel, or, at 
any rate, of the common whole. This can only be done in the way of bt'par- 
tiiion, dividing each superior branch into two, and but two, immediately 
subordinate ones ; beginning with the logical whole, dividing that into two 
parts, then each of those parts into two others ; and so on. These first- 
distinguished parts agree in resjiect of those properties which belong to tho 
whole ; they iliffer in rcsja-ct of those projierties which are Ticculior to each. 
To divide the whole into more than two jwreels at once, for example into 
three, would not answer the purpose ; for, in fact, it is hut two objects that 
the nimd con compare together exactly at the same time. Thus then, let 
ns endeavour to deni with offences ; or rather, strictly s]ieaking,with acts 
which possess such proiKTties as seem to indicate them fit to bo constituted 
offences. The task is orduouf. ; and, as yit at least, jx'rhaps for ever, above 
our force. There is no speaking of objects but by their names : but tho 
business of giving them names has always been prior to the true and perfect 
knowledge of their natures. Objects the most dissimilar have been spoken 
of and treated as if their propertieswerethesame. Objects the mostsimilar 
have been spoken of and treated as if they had scarce anything in common. 
Whatever discoveries may be made concerning them, how different soever 
theircongrnenuiesand disagreements maybe found to bo from thosewhich 
are indicated by their names, it is not without tho utmost difficulty that 
any means can be found out of expressing those discoveries by a conform- 
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Any act may be an offence, which they whom the community offences and 

what oug^t 

are in the habit of obe 3 dng shall be pleased to make one ; that to be. 


is, any act which they shall be pleased to prohibit or to punish. 
But, upon the principle of utility, such acts alone ought to be 
made offences, as the good of the community requires should be 
made so. 


II. The good of the community cannot require, that any act NoaotougW 

should be made an offence, which is not liable, in some way orotfen(»*but. 
other, to be detrimental to the community. For in the case of detitoentai. 
such an act, all punishment is groundless M^unity 

III. But if the whole assemblage of any number of indivi- to be so, it 
dualsbeconsidered as constituting an imaginary compound body, dSnmOTiai 
a community or political state ; any act that is detrimental to^^.S?.5"t. 
any one or more of those members is, as to so much of its effects, 
detrimental to the state. 


IV. An act cannot be detrimental to a state, but by being ihew may 
detrimental to some one or more of the individuals that com* Sbie^oruot. 
pose it. But these individuals may either be assignable * or 
unassigruMe. 

V. When there is any assignable individual to whom anifassim- 

offence is detrimental, that person may either be a person oiAer Sirondw 
than the offender, or the offender himself. othoral^’ 

VI. Offences that are detrimental, in the first instance, to class i. 
assignable persons other than the offender, may be termed by S^^^ 
one common name, offences against individuals. And of these 

may be composed the ist class of offences. To contrast them 


able set of names. Change the import of the old names, and you arc in 
perpetual danger of being misunderstood : introduce an entire now set of 
names, and you are sure not to be understood at all. Comph'to success, 
then, is, as yet at least, unattainable. But an attempt, though imperfect, 
may haye its use ; and, at the worst, it may accelerate the arrival of that 
perfect system, the possession of which will bo the happiness of some mo- 
turer age. Gross ignorance descries no difficulties ; imperfect knowledge 
finds them out, and struggles with them : it must be perfect knowledge 
that overcomes them. 

* See oh. xiii. [Cases unmeet], § ii. i. 

• That is, either by name, or at least by description, in such manner as Pfrsons assign, 
to be sufficiently distinguished from all others ; for instance, by the circuin- '‘bie. how. 
stance of being the owner or occupier of such and such goods. See B. I. 

tit. [Personation], supra, ch. xii. [Consequences], xv. 
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with ofEences of the 2iid and 4th classes, it may also sometimes 
be convenient to style them private offences. To contrast them 
at the same time with offencesof the 3rd class, they may bestyled 
private extra-regarding offences. 

SemJpnWio appears, in general, that there are persons to 

whom the act in question may be detrimental, but such persons 
cannotbeindividuallyaa 3 igned,thecircle within whichitappears 
that they may be found, is either of less extent than that which 
comprises the whole community, or not. If of less, the persons 
comprised within this lesser circle may be considered for this 
purpose as composing a body of themselves ; comprised within, 
but distinguishable from, the greater body of the whole com- 
munity. The circumstance that constitutes the union between 
the members of this lesser body, may be either their residence 
within a particular place, or, in short, any other less explicit 
principle of union, which may serve to distinguish them from 
the remaining members of the community. In the first case, 
the act may be styled an offence against a neighbourhood: in the 
second, an offence against a particular class of persons in the 
community. Offences, then, against a class or neighbourhood, 
may, together, constitute the 2nd class of offences^. To contrast 
them with private offences on the one hand, and public on the 
other, they may also be styled semi-puhhc offences. 

VIII. Offences, which in the first instance are detrimental to 
mg offences the offender himself, and to no one else, unless it be by their 
being deti imental to himself , may serve to compose a third class. 
To contrast them the better with offences of the first, second. 


OIbm 3 
Self regard- 


Limiu between > With regaicl to offeaccs against a class or neighbourhood, it is evident, 
puw“%nd"* that the fewei the individuals are, of whichsuch class is composed, and the 
Sre'itrtS**”*’ narrower that neighbourhood is, the more likely are the petbons, to whom 
weeing un- tho offence 18 detrimental, to become assignable ; insomuch that, m some 
du^uieif cases, itmay bedilhciilttodetermmeconcerningagivenoffence, whether 
it be an offence against mdmduals, or against a class or neighbourhood. It 
is evident also, that the larger the class or neighbourhood is, the more it 
approaches to a coincidence with the great body of the state. The three 
olossos, therefore, are hablc to a certam degree, to run into one another, 
and be confounded. But this is no more than what is the case, more or 
less, with all those ideal compartments under which men are wont to dis* 
tnbute objecte for the cunvcmence of discourse. 
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and fourth classes, all which are of a transitive nature, they 
might be styled intransitive ^ offences ; but still better, self- 
regarding. 

ZX. The fourth class may be composed of such acts as ought Classy 
to be made offences, on account of the distant mischief which ofEsnceti. 
they threaten to bring upon an unassignable indehuite multitude 
of the whole number of individuals, of which the community is 
composed : although no particular individual should appear more 
likely to be a sufferer by them than another. These may be 
called ‘pvtblvi offences, or offences against the state. 

X. A fifth class, or appendix, may be composed of such acts Class a 

, . , . . , . , , . , Mulh/orm 

as, according to the circumstances m which they are committed, offences, viz. 
and more particularly according to the purposes to which they byraisohood 
are applied, may be detrimental in any one of the ways in which sRamst 
the act of one man can be detrimental to another. These me y 
be termed multiform, or heterogeneous offences Offences that 

‘ See ch. vii. [Actiom], mu. 

• I. Offences by yoiscAood • 2 Offences against See also par xr. The imperac 
to XXX. and par. Ixvi. Matuiei views have suggested the leasibility, and 
the means, of ridding the system of this anomalous exc rcscencc Instead ■>' ■•>“><- 'o 
of considrnng these as so many dtvtawns of offences, divided into genera, “""'S'”®" 
correspondent and collateral to the several genera distinguished by other 
appellations, they may be consideied as so many specihc differences, re- 
sf)e< tivcly aiiplicoble to those genera Thus, m the case of a a%m pie personal 
injury, m the operation ofwhicha plan oft vlsehood has been employed, it 
seems moresimpleandmore natural, to consider the offence thus committed 
asa particular speetea or modijication of the geiim of offence termed a nmpli. 
personal injury, than to consider the simple xiersonal injury, when effected 
bysuch means, asa modihcation of the division of offences entitled Offences 
through falsehood By tins means the circumstances of the intervention of 
falsehood as an instrument, and of the existence of a particular obligation 
of the nature of a trust, will be reduced to a jiar with vanous other classes 
of ciicunistoncesrapable of affoidmggioundsof modification, commonly of 
aggravation or extenuation, to various genera of offences instance, Pre- 
rneditation, and conspiracy, on the one hand ; Provocation received, and 
intooeication, on the other. This class will appear, but too plainly, as a 
kind of botch m comparison of the lest But such is the fate of sciem e, 
and more particularly of the moral branch ; the distnbution of things must 
in a great measure be dependent on their names arrangement, the work 
of mature reflection, must be ruled by nomenclature, the work of popular 
caprice. 

In the book of the laws, offences must therefore be treated of as much as 
possible under their accustomed names Grenencal terms, which are m 
contmual use, and which express ideas for which there are no other terms 
m use, cannot safely be discarded. When any such occur, which cannot 
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are in this case may be reduced to two great beads : i. Offences 
hy falsehood: and 2. Offences against trust. 

§ 2. Divisions and sub-divisions. 

XI. Let us see by what method these classes may be farther 
sub-divided. First, then, with regard to offences against indi- 
viduals. 

In the present period of existence, a man’s being and well- 
being, his happiness and his security ; in a word, his pleasures 
and his immunity from pains, are all dependent, more or less, in 
the first place, upon his ovm 'person ; in the next place, upon 
the exterior objects that surround him. These objects are either 
things, or other persons. Under one or other of these classes 
must evidently be comprised every sort of exterior object, by 
means of which his interest can be affected. If then, by means 
of any offence, a man should on any occasion become a sufferer, 
it must be in one or other of two ways : i. absolutely, to wit, 

be brought to quadrate with such a plan of classification as appears to be 
most convenient upon the whole, what then is to be done? Tnerc seems 
to be but one thing ; which is, to retain them, and annex them to the 
regular part of the system in the form of an appendix. Though they can- 
not, when entire, be made to rank under any of the classes established in 
the rest of the systom, the divisions to which they give title may be broken 
down into lesser divisions, which may not be alike intractable. By this 
means, how discordant soever with the rest of the system they may apjiear 
to lie at first sight, on a closer inspection they may be found conformable. 

This must inevitably be the ease with the names of offences, which are 
BO various and universal in their natme, as to be capable, each of them, 
of doing whatever mischief can be done by any other kind or kinds of 
offences whatsoever. Oflcnces of this desuription may well bo called 
anomalous. 

Such ofiences, it is plain, cannot but .show themselves equally intractable 
under every kind of system. Upon whatever jirmciplc the systom be con- 
structed, they cannot, ony of them, with any degree of projiriety, be eon- 
finod to any one division. If, therefore, they constitute a blemish in the 
present system, it is such a blemish as could not be avoided but at the ex- 
pense of a greater. The elass they are here thrown into will traverse, in 
its subordinate ramifications, the other classes and divisions of the present 
system : true, but so would they of any other. An irregularity, and that 
but a superficial one, is a less evil than continual error and contradiction. 
But even this slight deviation, which the fashion of language seemed to 
render unavoidable at the outset, we shall soon find occasion to correct as 
we advance. For though the first great parcels into which the offences of 
this class are divided are not referable, any of them, to any of the farmer 
eloBses, yet the subsequent leaser subdivisions are. 
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immediately in his own person ; in which case the ofience may 
be said to be an offence against his person : or, 2. relatively, by 
reason of some material relation ^ which the before mentioned 
exterior objects may happen to bear, in the way of causality 
(see ch. vii. Actions, par. 24) to his happiness. Now in as far 
as a man is in a way to derive either happiness or security from 
any object which belongs to the class of things, such thing is said 
to be his ‘property, or at least he is said to have a property or an 
interest therein : an offence, therefore, which tends to lessen the 
facility hemightotherwise have of deriving happiness or security 
from anobject which belongs to the class of things, may be styled 
an ofience against his property. With regard to persons, in as 
far as, from objects of this class, a man is in a way to derive 
happiness or security, it is in virtue of their services : in virtue 
of some services, which, by one sort of inducement or another, 
they may be disposed to render him*. Now, then, take anyman. 

* See ch. vii. [Actions], iii and xxiv. 

If, by reason of the word relatu>n,thie part of the division should appear inwhatminna 
obscure, the unknown term may be got rid of in the following manner. 

Our ideas are derived, all of them, from the senses ; pleasurable and painful upon tiw raia. 
ones, therefore, among the rest . conseq uently, from the operation of sensible to«. 

objects upon our senses. A man’s happiness, then, may be said to depend ‘'n®* otjecis. 
more or less upon the relation he bears to any sensible objeet, when such 
object 18 in a way that stands a chance, greater or less, of producing to 
him, or averting from him, pain or pleasure. Now this, if at all, it must 
do in one or other of tuo ways ; i. In an active way, jiioperly so called ; 

VIZ by motion : or, 2. In a paistve or quiescent way, by being moved to, or 
acted upon : and in either case, cither, i. m an immediate way, by acting 
upon, or being acted on by, the organs of sense, without the intervention 
of any other external object . or, 2 m a more or less remoU way, by actmg 
ujion, or being acted on by, some other external object, which (with the 
intervention of a greater or less number of such objects, and at the end of 
more or less considerable mtervals of time) will come at length to act upon, 
or be acted upon by, those organs. And this is equally true, whether the 
external objects in question be things or persons. It is olso equally true 
of pains and pleasures of the mind, as of those of the body : all the dif- 
ference 18, that in the production of these, the pleasure or pam may result 
immediately from the perception which it accompanies - m the production 
of those of the mmd, it cannot lesult from the action of an object of sense, 
any otherwise than by aaeoeiation , to wit, by means of some connection 
which the perception has contracted with certain prior ones, lodged akeady 
in the memory \ 

' See ch. x. [Sfotives]. 


1 See cb. \, (Pleasures and T.uus , x\. \\\ . Cb. a. (Motire.], XwxLt, note. 
BEKriIAlI p 


210 


Divuion (peaces, [chap. 

by way of example, and the disposition, whatever it may be, 
which he may be in to render you service, either has no other 
connection to give birth or support to it, than the general one 
which binds him to the whole species, or it has some other con- 
nection more particular. In the latter case, such a connection 
may be spoken of as constituting, in your favour, a kind of ficti- 
tious or incorporeal object of property, which is styled your 
condition. An offence, therefore, the tendency of which is to 
lessen the facility you might otherwise have of deriving happi- 
ness from the services of a person thus specially connected with 
you, may be styled an ofience against your condition in life, or 
simply against your condition. Conditions in life must evidently 
be as various as the relations by which they are constituted. 
This will be seen more particularly farther on. In the mean 
time those of husband, wife, parent, child, master, servant, 
citizen of such or such a city, natural-born subject of such or 
such a country, may answer the purpose of examples. 

Where there is no such particular connection, or (what comes 
to the same thing) whore the disposition, whatever it may be, 
which a man is in to render you service, is not considered as 
depending upon such connection, but simply upon the good-will 
he bears to you ; in such case, in order to express what chance 
you have of deriving a benefit from his services, a kind of ficti- 
tious object of property is spoken of, as being constituted in your 
favour, and is called your re'p^A(aion. An ofience, therefore, the 
tendency of which is to lessen the facility you might otherwise 
have had of deriving happiness or security from the services of 
persons at large, whether connected with you or not by any 
special tie, may be styled an offence against your refutation. It 
appears, therefore, that if by any offence an individual becomes 
a sufferer, it must be in one or other of the four points above 
mentioned; viz. his person, his property, his condition in Ufe, or 
his reputation. These sources of distinction, then, may serve to 
form so many subordinate divisions. If any offences should be 
found to affect a person in more than one of these points at the 
same time, such offences may respectively bo put under so man} 
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separate divisions ; and such compound divisions may be sub- 
joined to the precedingsimpleones Tbeseveraldivisions(simple 
and compound together) which are hereinafter established, stand 
as follows : i. Offences against person. 2. Offences against 
reputation. 3. Offences against property. 4. Offences against 
condition. 5. Offences against person and property together. 

6. Offences against person and reputation together 
XII. Next with regard to semi-public offences. Pain, con- Divisions of 
sidered with reference to the time of the act from which it is^oabnoes 
liable to issue, must, it is evident, be either present, past, 
future. In as far as it is either present or past, it cannot be the 
result of any act which comes under the description of a semi- 
public offence : for if it be present or past, the individuals who 
experience, or who have experienced, it arc assignable There 
remains that sort of mischief, which, if it ever come to exist at 
all, is as yet but future : mischief, thus circumstanced, takes the 
name of danger Now, then, when by means of the act of any 
person a whole neighbourhood, or other class of persons, are 
exposed to danger, this danger must either be mtenttonal on his 
part, or unirdentwnal *. If unintentional, such danger, when it 
is converted into actual mischief, takes the name of a calamity : 
offences, productive of such danger, may be styled semi-jmbltc 
offences operating through calamity ; or, more briefly, offences 
through calamity. If the danger be mtentional, insomuch that 
it might be produced, and might convert itself into actual mis- 
chief, without the concurrence of any calamity, it may be said to 
originate in mere delinquency : offences, then, which, without 
the concurrence of any calaimty, tend to produce such danger 

’ Subsequent Lonsideratiou has hero suggested several alterations. The 
necessity of adding to property, poimr,m tho charaotor of a distinguishable 
as well as valuable object or subject-matter of possession, has presented 
Itself to view : and m regard to the fictitious entity hero termed condition 
(for shortness instead of saying eondxtxon %n lift), it has been observed to 
bo a sort of composite object, compounded of property, reputation, potter, 
and right to services For this composite object the more proper place was 
therefore at the tail of tho several simple ones. — Note by the Editor, Jvly^ 

1822. 

' Supra, iv. note. ’ See ch. xn, [Consequenq|f|[{^ 

* See oh. viii. [Intentionahty] 
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as disturbs the security of a local, or other subordinate class of 
persons, may be styled semi-public offences operatmg merdy by 
delinquency, or more briefly, offences of mere delinquency. 

Sub- XIII. With regard to any farther sub-divisions, offences 

ojfenw* through calamity will depend upon the nature of the several 
calamities to which man, and the several things that are of use 
duiniMed. Stand exposed. These will be considered in another 

place 

a. Offencoi XIV. Semi-uublic offences of mere delinquency will follow 
dehn^^ipy, the method of division applied to offences against individuals, 
rorre^d It will easily be conceived, that whatever pain or ineonvenience 
divisions of any given individual may be made to suffer, to the danger of 
offences. that pain or inconvenience may any number of individuals, as- 
signable or not assignable, be exposed. Now there are four 
points or articles, as we have seen, in respect to which an indi- 
vidual may be made to suffer pain or inconvenience. If then, 
with respect to any one of them, the connection of causes and 
effects is such, that to the danger of suffering in that article a 
number of persons, who individually are not assignable, may, 
by the delinquency of one person, be exposed, such article will 
form a ground of distinction on which a particular sub-division 
of semi-public offences may be established : if, with respect to 
any such article, no such effect can take place, that ground of 
distinction will lie for the present unoccupied : ready, however, 
upon any change of circumstances, or in the manner of viewing 
the subject, to receive a correspondent subdivision of offences, if 
ever it should seem necessary that any such offences should be 
created. 

Divw ioM of XV. We come next to self -regarding offences ; or, more pro- 
•oincid^ fPerly, to acts productive in the first instance of no other than 
cjasi 1. a self-regarding mischief : acts which, if in any instance it be 

* See B. I. tit [Semi- public offences]. In the mean time that of petii- 
Icnce may Berve as an example. A man, without any intention of giving 
birth to such a calamity, may expose a neighbourhood to the danger of it, 
by breaking quaranhne or violating any of those other preventive regula- 
tions which governments, at certain conjunctures, may find it expedi^ttc 
have recourse to, for the purpose of guardmg against such danger. 
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thought fit to constitute them ofiences, will come uudei the 
denomination of offences against one’s self. This class will not 
for the present give us much trouble. For it is evident, that in 
whatever points a man is vulnerable by the hand of another, in 
the same points may he be conceived to be vulnerable by his 
own. Whatever divisions therefore will serve for the first class, 
the same will serve for this. As to the questions, What acts are 
productive of a mischief of this stamp? and, among such as are, 
which it may, and which it may not, be worth wh%h ^ to treat 
upon the footing of offences ? these are points, the latter of 
which at least is too unsettled, and too open to controversy, to 
be laid down with that degree of confidence which is implied in 
the exhibition of properties which aremade use of as the ground- 
work of an arrangement. Properties for this purpose ought to 
be such as show themselves at first glance, and appear to belong 
to the subject beyond dispute. 

XVI. Public offences may be distributed under eleven divi»Divwionsof 
sions®. I. Offences against external security. 2. Offences 
against jMsttce. 3. Offences against the preventive branch of the 

* See ch. xui [Cases unmeet], § iv. 

* In this part of the analysis, I have found it necessary to deviate in Ezhausthe 
some degree from the rigid rules of the exhaustive method I set out with. 

By me, or by some one else, Ihis method may, perhaps, be more strietly 
pursued at some maturei peiiod of the science At present, the benefit 
that might result from the uiuelaxed obsei vante of it, seemed so precarious, 
that I could not help doubting whether it would pay foi the delay and 
trouble Doubtless such a method is cuuneutly uisti ueti\ e . but the tatiguo 
of followmg It out 18 BO great, not only to the author, but probably also to 
the reader, that if rained to its utmost Icngtbattho first attempt, it might 
perhaps do more disservice in the way of disgust, than service m the way 
of information. For knowledge, like physic, how salutary soever m itself, 
becomes no longei of any use, when made too unpalatable to be swallowed. 

Mean time, it cannot but be a mortdymg circumstance to a writer, who is 
sensible of the impoitancc of bis Bubfcot, and anxious to do it justice, to 
find himself obliged to exhibit what he perceives to be faulty, with any 
view, how mdistmct soever, of something more perfect before his eyes If 
there be any thing new and oiigmal m this work, it is to the exhaustive 
method so often aimed at that 1 am indebted for it It will, theiefore, be 
no great wonder if I should not be able to quit it without reluctance On 
the other hand, the marks of stiffness which will doubtless be jieiceived in 
a multitude of places, are chiefly owing to a solicitous, and not perfiitly 
successful, pursuit of this same method. New instruments are seldom 
handled at first with perfect ease. 
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folice, 4. Offences against the public force. 5. Offences against 
the fositive increase of the national/eltcif^. 6. Offences against 
the public wealth. 7. Offences against population. 8 . Offences 
against the national wealth. 9. Offences against the sovereignty. 
10. Offences against religion, ii. Offences against the national 
interest in general. The way in which these several sorts of 
offences connect with one another, and with the interest of the 
public, that is, of an unassignable multitude of the individuals 
of which that body is composed, may be thus conceived, 
(^eotion XVII. Mischief by which the interest of the public as above 
divMionaone*^®^”®*^ may be affected, must, if produced at all, be produced 

with either by means of an influence exerted on the operations of 
another. •' . , , . 

government, or by other means, without the exertion of such in- 
fluence \ To begin with the latter case : mischief, be it what it 
will, and let it happen to whom it will, must be produced either 
by the unassisted pow/rs of the agent in question, or by the 
instrumentality of some other agents. In the latter case, these 
agents will be either persons or things. Persons again must be 
either not members of the community in question, or members. 
Mischief produced by the instrumentality of per8on8,may accord- 
ingly be produced by the instrumentality either of external or 
of internal adversaries. Now when it is produced by the agent’s 
own unassisted powers, or by the instrumentality of internal 
adversaries, or only by the instrumentality of things, it is seldom 
that it can show itself in any other shape (setting aside any 
influence it may exert on the operations of government) than 
either that of an offence against assignable individuals, or that of 
an offence against a local or other subordinate class of persons. 
If there should be a way in which mischief can be produced, by 
any of these means, to individuals altogether unassignable, it 
will scarcely be found conspicuous or important enough to 

‘ The idea of government, it may be observed, is introduced here without 
any prepaidtioii The fact of its being establishod, I assume as notorious, 
and the necessity of it as alike obvious and incontestable. Observations 
indicating that necessity, if any such should be thought worth looking at in 
this view, may be found bytuiiimg to a passage maformer chapter, wh>io 
they were incidentally adduced foi the purpose of illustration. Bee ch xu. 
[Consequences], § xvii. 
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occupy a title by itself : it may accordingly be referred to the 
miscellaneous head of qffencea against the national iiUerest in 
general The only mischief, of any considerable account, which 
can be made to impend indiscriminately over the whole number 
of members in the community, is that complex kind of mischief 
which results from a state of war, and is produced by the instru- 
mentality of external adversaries ; by their being provoked, for 
instance, or invited, or encouraged to invasion. In this way 
may a man very well bring down a mischief, and that a very 
heavy one, upon the whole community in general, and that 
without taking a part in any of the injuries which came in 
consequence to be offered to particular individuals. 

Next with regard to the mischief which an offence may bring 
upon the public by its influence on the operations of the govern- 
ment. This it may occasion either, I. In a more immediate 
way, by its influence on those operations themselves : 2. In a 
more remote way, by its influence on the instruments by or by 
the help of which those operations should be performed : or 3. 
In a more remote way still, by its influence on the sources from 
whence such instruments are to be derived. First then, as to 
the operations of government, the tendency of these, in as far as 
it is conformable to what on the principle of utility it ought to 
be, is in every case either to avert mischief from the community, 
or to make an addition to the sum of positive good®. Now 

* See infra, hv note. Eyen this bead, ample as it is, and vague as it 
may seem to be, will not, when examined by the principle of utility, serve, 
any more than another, to secrete any offence which has no title to be 
placed there To show the pam or loss of pleasure which is likely to ensue, 
IS a problem, which before a legislator can justify himself m adding the act 
to the catalogue of offences, he may m this case, as in every other, be called 
upon to solve 

* For examples, see infra, hv. note. This branch of the busmess of 
government, a sort of work of supererogation, as it may bo called, m the 
calendar of political duty, is comparatively but of recent date. It is not 
for this that the untutored many could have originally su bmitted themselves 
to the dommion of the few It was the dread of evil, not the hope of good, 
that first cemented societies together. Ecoessaries come always before 
luxuries. The state of language marks the progress of ideas. Time out of 
mmd the military department has had a name* so has that of justice: the 
power which occupies itself in preventing mischief, not till lately, and that 
but a loose one, the police . for the power which takes for its object the 
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mischief, we have seen, must come either from external adver- 
saries, frominternaladversaries,or from calamities. With regard 
to mischief from external adversaries, there requires no further 
division. As to mischief from internal adversaries, the expe- 
dients employed for avertingitmaybedistinguished into such as 
may be applied hefote the discovery of any mischievous design 
in particular, and such as cannot be employed but inconsequence 
of the discovery of some such design : the former of these are 
commonly referred to a branch which may be styled the jTreven- 
tive branch of the police : the latter to that of justice^. Secondly, 
As to the instruments which government, whether in the avert- 
ing of evil or in the producing of positive good, can have to 
work with, these must be either persons or things. Those which 
are destined to the particular function of guarding against mis- 
chief from adversaries in general, but more particularly from 
external adversaries may be distinguished from the rest under 

iniroduotion of positive sood, no peculiar name, however inadequate, seems 
yet to have boon devised. 

* The functions of justice, and those of the police, must be apt m many 
points to run one mto another ; especially os the business would bo very 
badly mana^d if the same persons, whose more particular duty it is to act 
as officers or the police, were not upon occasion to act in the capacity of 
officers of justice. The ideas, however, of the two functions may etiU be 
kept distmct . and 1 see not where the hue of scxiaration can be drawn, 
unless it be as above. 

As to the word poftce, though of Greek extraction, is seems to be of 
French growth : it is from France, at least, that it has been imported into 
Great Britam, whore it still retains its foreign garb : m Germany, if it did 
not originate there, it has at least boon naturahzed. Taken all together, 
the idea belongmg to it seems to be too multifarious to bo susceptible of 
any smglo definition Want of words obbged me to reduce the two branches 
here specified into one. Who would have endured m this place to have 
seen two such words as the phthano-jiaranomic or enme-preventtng, and the 
phthano-aymphortc or cafa 7 n»(y-preve«ftnj/,brancheB of the pobce? the incon- 
veniences of umting the two branches under the same denomination, are, 
however, the less, inasmuch as the operations requisite to be performed for 
the two purposes will in many cases be the same. Other functions, com- 
monly referred to the head of police, may be referred either to the head of 
that power which occupies itself m promoting in a positive way the increase 
of the national fehcity, or of that which employs itself in the management 
of the pubhc wealth See infra, bv note. 

* It 18 from abroad that those permoious enterprises axe most apt to 
originate, which come backed with a greater quantity of phyaioal force 
than the persons who are m a more particular sense the officers of justice 
are wont to have at their command. Mischief the perpetration of which is 
ensured by a force of such magnitude, may therefore be looked upon m 



XVI.] JHvinott Off meet* ai? 

thecollectiveappellationof tha^ilio military force, and, forcon- 
ciseness’ sake, the military force. The rest may be characterised 
by the collective appellation of the public wealth. Thirdly, with 
regard to the sources or funds from whence these instruments, 
howsoever applied, must be derived, such of them as come under 
the denomination of persons must be taken out of the whole 
number of persons that are in the community, that is, out of the 
total population of the state : so that the greater the popula- 
tion, the greater may cceteris panbus be this branch of the public 
wealth ; and the less, the less. In hke manner, such as come 
under the denomination of things may be, and most of them 
commonly are, taken out of the sum total of those things which 
are the separate properties of the several members of the com- 
munity; the sum of which properties may be termed iAe national 
wealth}-: so that the greater the national wealth, the greater 
paribus may be this remaining branch of the public wealth ; and 
the less, the less. It is here to be observed, that if the influence 
exerted on any occasion by any individual over the operations of 
the government be pernicious, it must be in one or other of two 
ways : l. By causing, or tending to cause, operations not to be 
performed which ought to be performed ; in other words, by 
impeding the operations of government. Or, 2. By causing 
operations to be performed which ought not to be performed ; 
in other words, by misdirecting them. Lastly, to the total 

general as the work of external adversaries. Accordingly, when the persons 
by whom it is perpetrated are in such force as to bid d< fiance to the ordi- 
nary efforts of justice, they loosen themselves from then original denomina- 
tion in proportion as they increase m force, till at length, they ore looked 
upon as being no longer membeis of the state, but as standing altogether 
upon a footmg with external advcrbarics. Give force enough to robbciy, 
and it swells into rcbelhon . give permanence enough to rebellion, and it 
settles into hostihty. 

^ It must be confessed, that in common speech the distmction here 
established between the pubUc wealth and the national wealth is but 
mdifferently settled : noi is this to bo wondered at ; the ideas themselves, 
though here necessary to be distmguished, bemg so frequently convertible 
But I am mistaken if the language will furmsh any other two words tliat 
would express the distinction better. Those in question will, I imagine, 
be allowed to be thus far well chosen, that if they were made to change 
their places, the import given to them would not appear to bo quite so 
proper as that which is given to them as they stand at present 
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assemblage of thepersons by whom the several political operations 
above mentioned come to be performed, we set out with apply- 
ing the collective appellation of the goverrmewt. Among these 
persons there commonly^ is some one person, or body of persons 
whose office it is to assign and distribute to the rest their several 
departments, to determine the conduct to be pursued by each in 
the performance of the particular set of operations that belongs 
to him, and even upon occasion to exercise his function in his 
stead. Where there is any such person, or body of persons, he 
or it may, according as the turn of the phrase requires, be termed 
the sovereign, or the sovereignly. Now it is evident, that to im- 
pede or misdirect the operations of the sovereign, as here de- 
scribed, may be to impede or misdirect the operations of the 
several departments of government as described above. 

From this analysis, by which the connection between the 
several above-mentioned heads of offences is exhibited, we may 
now collect a definition for each article. By offences against 
external security, we may understand such offences whereof the 
tendency is to bring upon the public a mischief resulting from 
the hostilities of foreign adversaries. By offences against Justice, 
such offences whereof the tendency is to impede or misdirect the 
operations of that power which is employed in the business of 
guarding the public against the mischiefs resulting from the de- 
linquency of internal adversaries, as far as it is to be done by 
expedients, which do not come to be applied in any case till after 
the discovery of some particular design of the sort of those which 
they are calculated to prevent. By offences against the 'preventive 
branch of the police, such offences whereof the tendency is to 
impede or misdirect the operations of that power which is em- 
ployed in guarding against mischiefs resulting from the delin- 
quency of internal adversaries, by expedients that come to be 
applied beforehand ; or of that which is employed in guarding 

^ I should have been afraid to have said necessarily. In the United 
Provinces, in the Helvetic, or even in the Gkirmanic body, where is that 
one assembly in which on absolute power over the whole resides ? where 
was there in the Roman Commonwealth 7 I would not undertake for 
certain to find an answer to all these questions. 
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against the mischiefs that might he occasioned by physical cala* 
mities. By offences against the 'piMic force, such ofEences whereof 
the tendency is to impede or misdirect the operations of that 
power which is destined to guard the public from the mischiefs 
which may result from the hostility of foreign adversaries, and, 
in case of necessity, in the capacity of ministers of justice, from 
mischiefs of the number of those which result from the delin- 
quency of internal adversaries. 

By offences against the increase of the national felicity, such 
ofEences whereof the tendency is to impede or misapply the ope- 
rations of those powers that are employed in the conducting of 
various establishments, which are calculated tomake,in so many 
difEerent ways, a positive addition to the stock of public happi- 
ness. By offences against the public wealth, such offences whereof 
the tendency is to diminish the amount or misdirect the applica- 
tionof themoney, and other articles of wealth, which the govern- 
ment reserves as a fund, out of which the stock of instruments 
employed in the service above mentioned may be kept up. By 
offences against population, such offences whereof the tendency 
is to diminish the numbers or impair the political value of the 
sum total of the members of the community. By off ences against 
the national wealth, such offences whereof the tendency is to 
diminish the quantity, or impair the value, of the things 
which compose the separate properties or estates of the several 
members of the community. 

XVIII. In this deduction, it may be asked, what place is left Connection 
for religion ? This we shall see presently. For combating the o^nat 
various kinds of offences above enumerated, that is, for combating 
all the offences (those not excepted which we are now about con- 
sidering) which it is in man’s nature to commit, the state has 
two great engines, punishment and reward : punishment, to bo 
applied to all, and upon all ordinary occasions : reward, to be 
applied to a few, for particular purposes, and upon extraordinary 
occasions. But whether or no a man has done the act which 
renders him an object meet for punishment or reward, the eyes 
of those, whosoever they be, to whom the management of these 
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engines is entrusted cannot always see, nor, where it is punish- 
ment that is to be administered, can their hands be always sure 
to reach him. To supply these deficiencies in point of power, it 
is thought necessary, or at least usesful (without which the trMh 
of the doctrine would be nothing to the purpose), to inculcate 
into the minds of the peoplcthebelief of the existence of a power 
applicable to the same purposes, and not liable to the same 
deficiencies : the power of a supreme invisible being, to whom a 
disposition of contributing to the same ends to which the several 
institutions already mentioned are calculated to con tribute, must 
for this purpose be ascribed. It is of course expected that this 
power will, at one time or other, be employed in the promoting 
of those ends . and to keep up and strengthen this expectation 
among men, is spoken of as being the employment of a kind of 
allegorical personage, feigned, as before^, for convenience of dis- 
course, and styled religion. To diminish, then, or misapply the 
influence of religion, is pro tanto to diminish or misapply what 
power the state has of combating with effect any of the before- 
enumerated kinds of offences ; that is, all kinds of offences what- 
soever. Acts that appear to have this tendency may be styled 
offences against religion. Of these then may be composed the 
tenth division of the class of offences against the state K 


‘ See par. xvii. with regaid to tustice. 

* It may be observed, that upon this occasion I consider religion in no 
other light, than in res^iect of the influence it may have on the happmess 
of the present hfe As to the effects it may have in assuring us of and 
preparing us for a bettor life to come, this is a matter which comes not 
within the cogmsance of the legislator. See tit [Offences against religion]. 

I say offences agamst reltffwn.tbe fictitious entity: not offences against 
God, the real bemg. For, what sort of pain should the act of a feeble 
mortal occasion to abemg unsusceptible of pain? Howshould an offence 
affect him 2 Should it bo an offence against his person, his property, his 
reputation, or his condition ? 

It has commonly been the way to put offences agamst religion foremost. 
The idea of precedence is naturally enough connected with that of reverence 
’Ek Ai< s dpxu/ftetrOa. But for expi casing reverence, there are other methods 
enough tliat are less equivocal. And m pomt of method and perspicuity, 
it IS evident, that with regard to offences againstrehgion, neither the nature 
of the mischief which it is then tendency to produce, nor the reason there 
may be for punishmg them, can be understood, but from the consideration 
of the several mischiefs which result from the several othei sorts of offences. 
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XIX. If there be any acts which appear liable to affect the Connection 

. 1. .I -I “ 1 ■ ofoflfence* 

state in any one or more of the above ways, by operatmg ma«iuu8tthe 
prejudice of the external security of the state, or of its internal mteieet m 
security; of the public force ; of the increase of the national ^9 nst. 
feUcity; of the public wealth; of the national population; of the 
national wealth; of the sovereignty; or of religion ; at the same 
time that it is not clear in which of all these ways they will 
affect it most, nor but that, according to contingencies, they may 
affect it in one of these ways only or in another ; such acts may 
be collected together under a miscellaneous division by them- 
selves, and styled offences against the national interest in general. 

Of these then may be composed the eleventh and last division of 
the class of offences against the state. 

XX. We come now to class the fifth • consisting of multiform snb- 
offences. These, as has been already intimated, are either claM?** 
offences hy falsehood, or offences concerning trust. Under theplwjoM***’ 
head of offences by falsehood, may be comprehended, i. Simple byfSSwHi 
falsehoods. 2. Forgery. 3. Personation. 4. Perjury^. Let 

us observe in what particulars these four kinds of falsehood 
agree, and in what they differ. 

XXI. Offences by falsehood, however diversified in other par- Offences by 
ticulars, have this in common, that they consist in some abuse of what 

the faculty of discourse, or rather, as we shall sec hereafter, of one^nrthor 

In a political view, it is only becaube those others arc mischievous, that 
offences against religion ore so too 

^ This division of falsehoods, it is to be observed, is not regularly drawn 
out that bemg what the nature of the case will not heic admit of False- 
hood may be infinitely diversified in other ways than thi bc In a particular 
case, for mstanoe, simple falsehood when uttered by writing, is distinguishi il 
from the same falsehood when uttered by word of mouth , and has had a 
particular name given to it accordingly I mean, wht re it strikeb against 
reputation , in which ca 8 c,the instrument it has been uttered by has bee n 
called a hbd Now it is obvious, that m the same manner it might have 
received a distinct name m all othei cases where it is uttered by writing 
But there has not happened to be any thing m particular that has disposed 
mankmd m those cases to give it such a name. The case is, that among 
the mfinity of ctrcumstances by which it might have been diversified, those 
which constitute it a libel, happen to have engaged a pecuhar share of 
attention on the part of the institutors of language ; either in virtue of the 
influence which these circumstances have on the tendency of the act, or in 
virtue of any particular degree of force with which on any other account 
they may have disposed it to strike upon the imagination. 
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the faculty of influencing the sentiment of belief in other men 
whether by discourse or otherwise. The use of discourse is to 
influence belief, and that in such manner as to give other men 
to understand that things are as they are really. Falsehoods, of 
whatever kind they be, agree in this : that they give men to 
understand that things are otherwise than as in reality they are. 
— ta what XXII. Personation, forgery, and perjury, are each of them 
distinguished from other modes of uttering falsehood by certain 
special circumstances. When a falsehood is not accompanied 
byanyof those circumstances, it maybe styled simple falsehood. 
These circumstances are, l. The /om in which the falsehood is 
uttered. 2. The circumstance of its relating or not to the iden- 
tity of the person of him who utters it. 3. The solemnity of the 
occasion on which it is uttered*. The particular application 
of these distinctive characters may more commodiously be 
reserved for another place®. 

Sub- XXIII. We come now to the sub-divisions of offences by 

ofteS falsehood. These will bring us back into the regular track of 

w^'otw- analysis, pursued, without deviation, through the four preceding 

rained by , 

tiie divisions Classes. 

pr^wB By whatever means a mischief is brought about, whether 
oiasMs. falsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable. If 
assignable, there are but four material articles in respeetto which 
they can be affected : to wit, their persons, their properties, their 
reputations, and their conditions in life. The case is the same, 
if, though unassignable, they are coinprisable in any class subor- 
dinate to that which is composed of the whole number of mem- 
bers of the state. If the falsehood tend to the detriment of the 
whole state, it can only be by operating in one or other of the 

1 See B. I tit [Falsehoods] 

' There are two other uicumstanrcs still more material , viz. i The 
parties whoso interest is affected by the falsehood . 2 The point or article 
in which that interest is affected These circumstances, however, enter 
not into the composition of the genorical character. Their use is, as we 
shall see, to charactoiize the several species of each genus. See B. 1 . tit. 
[Falsehoods]. 

• Ibid. 
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characters, which every act that is an ofEence against the state 
must assume ; viz. that of an offence against external Eecurity, 
against justice, against the preventive branch of the police, 
against the public force, against the increase of the national 
felicity, against the public wealth, against the national popula- 
tion, against the national wealth, against the sovereignty of the 
state, or against its religion. 

XXIV. It is the common property, then, of the offences that Offen rog^o f^ 
belong to this division, to run over the same ground that is some m- 
occupied by those of the preceding classes. But some of them, chanste their 
as we shall see, are apt, on various occasions, to drop or change others not 
the names which bring them under this division : this is chiefly 

the case with regard to simple falsehoods. Others retain their 
names unchanged; and even thereby supersede the names which 
would otherwise belong to the offences which they denominate : 
this is chiefly the case with regard to personation, forgery, and 
perjury. When this circumstance then, the circumstance of 
falsehood, intervenes, in some cases the name which takes the 
lead is that which indicates the offence by its effect ; in other 
cases, it is that which indicates the expedient or instrument as it 
were by the help of which the offence is committed. Falsehood, 
take it by itself, consider it as not being accompanied by any 
other material circumstances, nor therefore productive of any 
material effects, can never, upon the principle of utility, consti- 
tute any offence at all. Combined with other circumstances, 
there is scarce any sort of pernicious effect which it may not 
be instrumental in producing. It is tborefore ratber in com- 
pliance with the laws of language, than in consideration of the 
nature of the things themselves, that falsehoods are made sepa- 
rate mention of under the name and in the character of distinct 
offences. All this would appear plain enough, if it were now a 
time for entering into particulars ; but that is what cannot be 
done, consistently with any principle of order or convenience, 
until the inferior divisions of those other classes shall have been 
previously exhibited. 

XXV. We come now to offences against trust. A trust is, 
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where there'ia any particular act which one party, in the exercise 
of some potoer, or some rigU \ which is conferred on him, is 

/vnwrmd * Powers, though not a species of rights (for the two sorts of fictitious 
convieTe entities, termed a jtower a,na Aright, are altogether disparate) are yet so far 

^tion b here included under rights, that wherever the word ‘power may be employed, the 
gi™ them. j,(j employed : The reason is, that wherever you may 

speak of a person as having a power, you may also speak of him as having 
a right to such power : but the converse of this proposition does not hold 
good ; there are cases in which, though you may speak of a man as having 
a right, you cannot speak of him as ^ving a power, or in any other way 
moke any mention of that word. On various occasions you have a right, 
for instance, to the services of the magistrate : but if you are a private per- 
son, you have no power over him : all the power is on his side. This being 
the case, as the word right was employed, the word power might perhaps, 
without any deficiency in the sense, have been omitted. On the present 
occasion however, as in speaking of trusts this word is commonly made 
more use of than the word right, it seemed most eligible, for the sake of 
perspicuity, to insert them both. 

It maybe expected that, since the word trust has been here expounded, 
the words power and right, upon the meaning of which the exposition of 
the word trust is made to depend, should be expounded also : and certain 
it is, that no two words can stand more in need of it than these do. Such 
cxpo.sition I accordmgly set about to give, and indeed have actually drawn 
up : but the details into which I found it necessary to enter for this pur> 

E ose, were of such length as to take up more room than could consistently 
0 allotted to them in this place. WiUi respect to these words, therefore, 
and a number of others, siiehas possession., Utte, and t he like, which in point 
of import are inseparably connected with them, instead of exhibiting the 
exposition itself, I must content myself with giving a general idea of the 
plan which I have pursued in framing it : end as to every thing else, I 
must leave the import of them to rest upon whatever footing it may happen 
to stand upon in the apprehension of each reader. Power and right, and 
the whole tribe of fictitious entities of this stamp, are all of them, in the 
sense which belongs to them in a book of jurisprudence, the results of some 
manifestation or other of the legislator’s will with respect to such or such 
an act. Now every such manifestation is either a prohibition, a command, 
or their respective negations; viz. a i)ermiBBion,and the declaration which 
the legislator makes of his will when on any occasion ho leaves an act un- 
commanded. Now, to render the expression of the rule more concise, the 
commanding of a positive eu-t may be represented by the prohibition of the 
negative act which is opposed to it. To know then how to expound a 
right, carry your eye to the act which, in the circumstances in question, 
would be a violation of that right ; the law croates the right by prohibiting 
that act. Power, whether over a man’s own person, or over other jxirsons, 
or over things, is constituted in the first instance by permission : but in as 
far as the law takes an active part in corroborating it, it is created by pro- 
hibition, and by command : by prohibition of such acts (on the part of 
other persons) as are j udged incompatible with the exercise of it; and upon 
occasion, by command of such acts as ore judged to be necessary for the 
removal of such or such obstacles of the number of those which may occur 
to impede the exercise of it. For every right which the law coiners on 
one party, whether that poity bo an individual, a subordinate class of 



2»5 


XVI.] Division of Offences. 

bound to perform for the benefit of another. Or, more fully, 
thus ; A party is said to be invested with a trust, when, being 
invested with a power, or with a right, there is a certain be- 
haviour which, in the exercise of that power, or of that right, he 
is bound to maintain for the benefit of some other party. In 
such case, the party first mentioned is styled a trustee : for the 
other party, no name has ever yet been found : for want of a 

individuals, or the public, it thereby imposes on some other party a duty or 
obligation. But there may be laws which command or prohibit acts, that 
is, impose duties, without any otlicr view than the benefit of the agent : 
these generate no rights : duties, therefore, may be either eoctra-regarding 
or adf -regarding : extra-regardmg have rights to correspond to them: self- 
regarding, none. 

That the exposition of the words •power and right must, in order to be 
correct, enter into a great variety of details, may be presently made appear. 
One branch of the 83rstcm of rights and powers, and but one, are those of 
which property is composed : to be correct, then, it must, among other 
things, be applicable to the whole tribe of modifications of which property 
is susceptible. But the commands and prohibitions, by which the powers 
and rights that compose those several modifications are created, are of 
many different forms : to comprise the exposition in question within the 
compass of a single paragraph, would therefore be impossible : to take as 
many paragraphs for it as would be necessary, in order to exhibit these 
different forms, would be to engage in a detail so ample, that the analysis 
of the several possible species of property would compose only a part of it. 
This labour, uninviting as it was, I have accordingly undergone : but the 
result of it, as may well be imagined, seemed too voluminous and minute to 
be exhibited in an outline like the present. Happdy it is not necessary, 
except only for the scientific purpose of arrangement, to the understanding 
of any thing that need be said on the yienal branch of the art of legislation. 
In a work which should trout of the civil branch of that art, it would find 
its proper place : ami in such a work, if conducted upon the plan of the 
present one, it would be indispensable. Of the hnuts which seem to sepa- 
rate the one of these branches from the other, a pretty ample description 
will be found in the next chapter : from which some further lights respect- 
ing the course to be taken for developing the notions to be annexed to the 
words right and power, may incidentally be collected. See in particular, 
§ 3 and 4. See also par. Iv. of the present chapter. 

1 might have cut this matter very short, by proceeding in the usual 
strain, and saying, that a power was a faculty, and that a right was a privi- 
lege, and so on, following the beaten track of definition. But the inanity 
of such a method, in cases like the present, has been already pointed out^: 
a power is not a — any thing : neither is a right a — any thing ; the case is, 
they have neither of them any superior genus : these, together with duty, 
(Migation, and a multitude of others of the same stamp, being of the num- 
ber of those fictitious entities, of which the import can by no other means 
be illustrated than by showing the relation which they bear to real ones. 
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name, there seems to be no other resonroe than to give a new 
and more extensive sense to the word beneficiary, or to say at 
length the party to be benejited \ 

The trustee is also said to have a trust conferred or imposed 
upon him, to be invested with a trust, to have had a trust given 
him to execute, to perform, to discharge, or to fulfil. The party 
to be benefited, is said to have a trust established or created in 
his favour ; and so on through a variety of other phrases. 

XXVI. Now it may occur, that a trust is oftentimes spoken 
of as a species of condition that a trust is also spoken of as a 


' The first of these parties is styled in the law language, as well as in 
common speech, by the name here given to him. The other is styled, in 
the technical language of the English law, a cestuy qve trust: in common 
speech, as wo have observed, there is, unfortunately, no name for him. As 
to the law phrase, it is antiquated French, and though complex, it is still 
elliptical, and to the highest tiegree obscure. The phrase in fuU length 
would run in some such manner as this : cesluy at use de qui le trust est 
crA' ; he to whose use the trust or benefit is created. In a particular case, 
a eestuy que trust is called by the Boman htw, Jidei-eommiasarius. In imi- 
tation of this, I have seen him somewhere or other called in English ufidc- 
committee. This term, however, seems not very expressive. A fide-coir- 
mittee,or, as it should have been,a^de«-comniittee, seernsniterallyspeal''- 
ing, to mean one who is committed to the good faith of another. Gk>od 
faith seems to consist in the keeping of a promise. But a trust may be 
created without any promise in the case. It is indeed common enough to 
exact a promise, in order the more effectually to oblige a man to do that 
which he is made to promise he will do. But this is merely an accidental 
circumstance. A trust may be created without any such thing. What is 
it that constitutes a legal obligation in any case ? A command, express or 
virtual, together with punishment appointed for the breach of it. By the 
same means may an obligation be constituted in this case as well as any 
other. Instead of the word bertefieiary, which I found it necessary to 
adopt, the sense would be better expressed by some such word as bene- 
Jlciendary (a word analogous in its formation to re<erendary), were it such 
on one as the ear could bring itself to endure. This would put it more 
effectually out of doubt, that the party meant was the party who oi^ght to 
receive the benefit, whether he actually receives it or no: whereas the word 
benefdary might be understood to intimate, that the benefit was actually 
received : while in offences against trust the mischief commonly is, that 
Buch benefit is reaped not by the person it was designed for, but by some 
other : for instance, the trustee. 

' It is for shortness’ sake that the proposition is stated as it stands in 
the text. If critically examined, it might be found, perhaps, to be scarcely 
justifiable by the laws of language. For the fictitious entities, charac- 
terised by the two abstract terms, (rusf and eemdition, are not subaltemate 
but disparate. To speak with perfect precision, we should say that he who 
is invested with a trust is, on that account, spoken of as being invested 
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BpedeB of ‘property : and that a condition itself is also spoken of dition, and 
in the same light. It may be thought, therefore, that in the first w^m^d 
claBS, the division of ofiences against condition should have been Mpmte 
included under that of the ofiences against property : and that 
at any rate, so much of the fifth class now before us as contains 
offences against trust, should have been included under one or 
other of those two divisions of the first class. But upon exami- 
nation it will appear, that no one of these divisions could with 
convenience, nor even perhaps with propriety, havebecnincluded 
under either of the other two. It will appear at the same time, 
that there is an intimate connection subsisting amongst them 
all : insomuch that of the lists of the offences to which they are 
respectively exposed, any one may serve in great measure as a 
model for any other. There are certain offences to which all 
trusts as such are exposed : to all these offences every sort of 
condition will be found exposed : at the same time that par- 
ticular species of the offences against trust will, upon their 
application to particular conditions, receive different particular 
denominations. It will appear also, that of the two groups of 
offences into which the list of those against trust will be found 
naturally to divide itself, there is one, and but one, to which 
property, taken in its proper and more confined sense, stands 
exposed ; and that these, in their application to the subject of 
property, will be found susceptible of distinct modifications, to 
which the usage of language, and the occasion there is for dis- 
tinguishing them in point of treatment, make it necessary to 
find names. 

In the first place, as there are, or at least may be (as we shall 
see) conditions which are not trusts^, so there are trusts of which 
the idea would not be readily and naturally understood to be 
included under the word condition : add to which, that of those 
conditions which do include a trust, the greater number include 
other ingredients along with it : so that the idea of a condition, 

with a condition : viz. the condition of a trustee. We speak of the condi- 
tion of a trustee as we speak of the condition of a husband or a father. 

‘ Infra, Iv. 
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if on the one hand it stretches beyond the idea of a trust, does 
on the other hand fall short of it. Of the several sorts of trusts, 
hy far the most important are those in which it is the public 
that stands in the relation of hene/lciary. Now these trusts, it 
should seem, would hardly present themselves at first view upon 
the mention of the word condition. At any rate, what is more 
material, the most important of the offences against these kinds 
of trust would not seem to be included under the denomina- 
tion of offences against condition. The offences which by this 
latter appellation would be brought to view, would be such 
only as seemed to affect the interests of an individual : of 
him, for example, who is considered as being invested with 
that condition. But in offences against public trust, it is the 
influenc e they have on the interests of the public that constitutes 
by much the most material part of their pernicious tendency ; 
the influence they have on the interests of any individual, the 
only part of their influence which would be readily brought to 
view by the appellation of offences against condition, is com- 
paratively as nothing. The word trust directs the attention at 
once to the interests of that party for whom the person in ques- 
tion is trustee : which party, upon the addition of the epithet 
public, is immediately understood to be the body composed of 
the whole assemblage, or an indefinite portion of the whole as- 
semblage of the members of the state. The idea presented by 
the words 'public trust is clear and unambiguous : it is but an 
obscure and ambiguous garb that that idea could be expressed 
in by the words public condition. It appears, therefore, that the 
principal part of the offences, included under the denomination 
of offences against trust, could not, commodiously at least, have 
been included under the head of offences against condition. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences against 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of the 
whole work, the principle of utility, to have taken the most 
mischievous and alarming part of the offences to which the 
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public stands exposed, and forced them into the list of ofEcnces 
against the property of an individual : of that individual, to wit, 
who in that case would be considered as having in him the 
property of that public trust, which by the ofiences in question 
is afiected. 

Nor would it have been less improper to have included con- 
ditions, all of them, under the head of property ; and thereby 
the whole catalogue of oflences against condition, under the 
catalogue of ofiences against property. True it is, that there are 
offences against condition, which perhaps with equal propriety, 
and without any change in their nature, might be considered in 
the light of offences against property : so extensive and so vague 
are the ideas that are wont to be annexed to both these objects. 
But there are other offences which though with unquestionable 
propriety they might be referred to the head of offences against 
condition, could not, without the utmost violence done to lan- 
guage, be forced under the appellation of offences against 
property. Property, considered with respect to the proprietor, 
implies invariably a benefit, and nothing else : whatever obliga- 
tions or burthens may, by accident, stand annexed to it, yet in 
itself it can never be otherwise than beneficial. On the part of 
the proprietor, it is created not by any commands that are laid 
on him, but by his being left free to do with such or such an 
article as he likes. The obligations it is created by, are in every 
instance laid upon other people. On the other hand, as to con- 
ditions, there are several which are of a mixed nature, importing 
as well a burthen to him who stands invested with them as a 
benefit: which indeed is the case with those conditions which we 
hear most of under that name, and which make the greatest 
figure. 

There are even conditions which import nothing but burthen, 
without any spark of benefit. Accordingly, when between two 
parties there is such a relation, that one of them stands in the 
place of an object of property with respect to the other; the w’ord 
property is applied only on one side ; but the word condition is 
applied alike to both ; it is but one of them that is said on that 
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accouuttobe possessed of aproperty ; but bothof themare alike 
spoken of as being possessed of or being invested with a con- 
dition : it is the master alone thatis considered as possessing a pro- 
perty, of which the servant, in virtue of the services he is bound 
to render, is theobject : but theservant, not less than the master, 
is spoken of as possessing or being invested with a condition. 

The case is, that if a man’s condition is ever spoken of as 
constituting an article of his property , it is in the same loose and 
indefinite sense of the word in which almost every other offence 
that could be imagined might be reckoned into the list of 
offences against property. If the language indeed were in every 
instance, in which it made use of the phrase, object of property, 
perspicuous enough to point out under that appellation the 
material and really existent body, the person or the thimj in 
which those acts terminate, by the performance of which the 
property is said to be enjoyed ; if, in short, in the import given 
to the phrase object of property, it made no other use of it than 
the putting it to signify what is now called a corporeal object, 
this difficulty and this confusion would not have occurred. But 
the import of the phrase object of property, and in consequence 
the import of the word property, has been made to take a much 
wider range. In almost every case in which the law does any 
thing for a man’s benefit or advantage, men are apt to speak of 
it, on some occasion or other, as conferring on him a sort of 
property. At the same time, for one reason or other, it has in 
several cases been not practicable, or not agreeable, to bring to 
view, under the appellation of the object of his property, the thing 
in which the acts, by the performance of which the property is 
said to be enjoyed, have their termination, or the person in 
whom they have their commencement. Yet something which 
could be spoken of under that appellation was absolutely requi- 
site The expedient then has been to create, as it were, on 

* It is to be observed, that in common sxweeh, iu the phrase the object of 
a man's property, the words the object of are commonly left out; and by an 
ellipsis, which, violent as it is, is now become more familiar than the pmase 
at length, they have made that part of it which consists of the words a 
man's property perform the office of the whole. In some cases then it 
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every occasion, an ideal being, and to assign to a man this ideal 
being for the object of his property: and these are the sort of 
objects to which men of science, in taking a view of the opera- 
tions of the law in this behalf, came, in process of time, to give 
the name of incorporeal. Now of these incorporeal objects of 
property the variety is prodigious. Fictitious entities of this 
kind have been fabricated almost out of every thing : not con- 
ditions only (that of a trustee included), but even reputation 
have been of the number. Even liberty has been considered in 
this same point of view : and though on so many occasions it is 
contrasted with property, yet on other occasions, being reckoned 
into the catalogue of possessions, it seems to have been con- 
sidered as a branch of property. Some of these applications of 
the words property, object of property (the last, for instance), are 
looked upon, indeed, as more figurative, and less proper than 
the rest : but since the truth is, that where the i m mediate object 
is incorporeal, they are all of them impropei, it is scarce prac- 
ticable any where to draw the line. 

Notwithstanding all this latitude, yet, among the relations in 

was only on a part ot the object that tho acts in question nught be per- 
formed . and to say, on this acc ount, that the obj ect was a man’s pi operty, 
WcM. as much as to intimate tliat they might be performed on any part In 
other cases it was only certain partic ulai acts tiiut might bo e ,eiciscd on 
the objei t and to say ot the object that it was his projxjity, was as much 
as to intimate that any acts what<.vir might bo exeicised on it. Some- 
times the acts m question weio not to be ex.eiLised but at a future Ume, 
uoi then, perhaps, but in tho case of the hajipcning oi a paiticulor event, 
of which tho happenmg was uncertatn . and to say of an object that it was 
his property, was as luucli as to intimate that the acts in question might 
bo exercised on it at any time Sometimes the object on which the at ts in 
question were to have then termination, or their commencement, was a 
human creature and to sjieak of one human creature as being the property 
of another is what w ould shock the car every where but where slavery is 
estabhshed, and even there, when applied to persons in any other condition 
than that of slaves Among the first Romans, nitlccd, the wife herself was 
tho property of her husband , the child, of hw father ; the servant, of his 
master. In the civdised nations of modern times, the two first kinds of 
property are altogether at an end * and the last, unliappily not yet at an 
end, but however vei ging, it is to be hoped, towards extinction The hus- 
band’s property 18 now the company' of his wife; the father’s the guardian- 
ship and bervico of his child ; the master’s, the service of his servant 
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virtue of which you are said to be possessed of a condition, there 
IB one at least which can scarcely, by the most forced construe* 
tion, be said to render any other man, or any other thing, the 
object of your property. This is the right of persevering in a 
certain course of action ; for instance, in the exercising of a 
certain trade. Now to confer on you this right, in a certain 
degree at least, the law has nothing more to do than barely to 
abstain from forbidding you to exercise it. Were it to go 
farther, and, for the sake of enabling you to exercise your trade 
to the greater advantage, prohibit others from exercising the 
like, then, indeed, persons might be found, who in a certam sense, 
and by a construction rather forced than otherwise, might be 
spoken of as being the objects of your property • viz. by being 
made to render you that sort of negative service which consists 
in the forbearing to do those at ts which would lessen the profits 
of your trade But the ordinary right of exercising any such 
trade or profession, as is not the object of a monopoly, impoits 
no such thing , and yet, by possessing this right, a man is 
said to possess a condition and by forfeiting it, to forfeit his 
condition 

After all, it will be seen, that there must be cases in which, 
according to the usage of language, the same offence may, with 
more or less appearance of propiiety, be referred to the head of 
oflenccs against condition, or that of offences against property, 
indifferently. In such cases the following rule may sciye for 
drawing the line Wherever, in \iitue of )our possessing a 
property, oi being the object of a propertypossessed !)> another, 
you are characterised, according to the usage of language, by a 
particular name, suchasma&ter, scr\ ant, husband, wife, stewaid, 
agent, attorney, or the like, there the word conditmn may be 
employed in exclusion of the word 'property and an offence in 
which, in viitue of your bearing such relation, you arc con- 
cerned, either in the capacity of an offender, or in that of a party 
injured, may be referred to theheadof offences againstcondition, 
and not to that of offences against property To giyc an ex- 
ample Being bound, in the capacity of land steward to a ceitam 
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person, to oversee the repairing of a certain bridge, you forbear 
to do so •, in this case, as the services you are bound to render 
are of the number of those which give occasion to the party, 
from whom they are due, to be spohen of under a certain gene- 
rical name, viz. that of land steward, the offence of withholding 
them may be referred to the class of offences against condition. 
But suppose that, without being engaged in that general and 
miscellaneous course of service, which with reference to a par- 
ticular person would denominate you his land stcwai'd, you wore 
bound, whether by usage or by contract, to render him thatsingle 
sort of service which consists in the providing, by yourself or by 
others, for the repairing of that bridge : in this case, as there is 
not any such current denomination to which, in virtue of your 
being bound to render this service, you stand aggregated (for 
that of architect, mason, or the like, is not here in question), the 
offence you commit by withholding such service cannot with 
propriety be referred to the class of offences against condition : 
it can only therefore be referred to tbo class of offences against 
property. 

By way of further distinction, it may be remarked, that where 
a man, in virtue of his being bound to render, or of others being 
bound to render him, certain services, is spoken of as possessing 
a condition, the assemblage of services is generally so consider- 
able, in point of duration, as to constitute a course of c on- 
siderable length, so as on a variety of occasions to come to be 
varied and repeated • and in most lascs, when the tondition is 
not of a domestic natiire, soincttmcs for the bnupfit of one poi- 
son, sometimes for that of another. Services ■« liich come to be 
rendered to a particular jicrson on a particular occasion, espe*- 
cially if they be of short duration, have seldom the effect of 
occasioning either party to be spoken of as being invested with 
a condition. The particular occasional services which one man 
may come, by contract or otherwise, to be bound to render to 
another, are innumerably various : butthe number of conditions 
which have names may be counted, and arc, comparatively, 
but few. 
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n after all, notwithstanding the rule here given for separating 
conditions from articles of property, any object should present 
itself which should appear to be referable, with equal propriety, 
to either head, the inconvenience would not be material ; since 
in such cases, as will be seen a little farther on, whichever appel- 
lation were adopted, the list of the ofiences, to which the object 
stands exposed, would be substantially the same. 

These difSculties being cleared up, we now proceed to ex- 
hibit an analytical view of the several possible offences against 
trust. 

^nsttrust Offences against trust may be distinguished, in the 

— first place, into such as concern the existence of the trust in the 
with each hands of such or such a person, and such as concern the exercise 
of the functions that belong to it ^ First then, with regard to 
such as relate to its existence. An offence of this description. 


> We shall have occasion, a httlc farther on, to speak of the person in 
whose hands the trust exists, under the description of the person who pos- 
sesses, or is in possession of it, and thence of the possession of the trust 
abstracted from th( consideration of the possessor. However different the 
expression, the import u in both cases the same. So irregular and imper- 
fect 18 the structure of language on this head, that no one phrase ran be 
made to suit the idea on all the oct aiions on which it is requisite it should 
be brought to view : the phrase must be continually shifted, or new modi- 
fied . 80 likewise in regard to conditions, and m regard to property. The 
being invested with, or possessing a condition, the being in possession of 
an article of property, that is, if the object of the property Ix' corporeal; 
the having a legal title (defeasible or indefeasible) to the jihysieal possession 
ot it, answers to the being in possession of a trust, or the being the person 
in whose hands a trust exists In like manner, to the exercise of the /unc- 
tions belonging to a trust, or to a condition, corresponds the enjoyment of an 
article of property; that is, J the object of it be corporeal, the occupation. 
These verbal discussions are equally tedious and indisjieiisablc. Striving 
to cut a new road through the wilds of jurisprudence, I find myself con- 
tinually distressed, for want of tools that are fat to work with. To frame a 
complete eet of new ones is impossible All that can be done is, to make 
here and there a new one in cases of absolute necessity, and for the rest, to 
patch up from time to time the iiiijxirfections of the old. 

As to the bipartition which this paragraph sets out with, it must be 
acknowledged not to be of the nature of those which to a lirst glance afford 
a sort of intuitive proof ot their being exhaustive. There is not that 
marked connection and ojiiiosition bcvween the terms of it, which subsists 
between contradictory teims and between terms that have the same 
common genus I iniagme, how'ever, that upon examination it would be 
found to be exhaustis e notwithstanding and that it might e\ en be demon- 
strated so to be. But the demonstration would lead us too far out of the 
ordinary track of language. 
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like one of any other deBciiptdon, if an offence it ought to be, 
must to some person or otherimport a prejudice. This prejudice 
maybe distinguished into two branches: i. Thatwhich may fall 
on such persons as are or shoTild be invested with the trust : 
2. That which may fall on the persons for whose sake it is or 
should be instituted, or on other persons at large. To begin 
with the former of these branches. Let any trust be conceived. 
The consequences which it is in the nature of it to be productive 
of to the possessor, must, in as far as they are material 1, be 
either of an advantageous or of a disadvantageous nature : in as 
far as they are advantageous, the trust may be considered as a 
ben^t or privilege : in as far as they are disadvantageous, it may 
be considered as a burthen^. To consider it then upon the 
footing of a benefit. The trust either is of the number of those 
which ought by law to subsist ® ; that is, which the legislator 

^ Sec oh. vu. [Actions J, iu. 

‘ If advantageous, it will naturally be on account of tlio powcrit or rights 
that are annexed to the trust, if disadiautageous, on account of the duties 

* It may seem a sort of anachronism to speak on the present occasion of 
a tiust, condition, or other possession, as one of which it may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon is to give such a view all along of the laws 
t hdt arc proposed, as shall be taken from the reasons wliic h there uie for 
making them : the reason then it would seem should subsist befon* the 
law : not the law before the reason Nor is this to be denied • for, unques- 
tionably, upon the prim iple of utility, it may be said with equal truth of 
those operations by which a ti ust, or any othci article of property, is insti- 
tuted, OB of any other opiTations of the law, that it never tan bo cxjiediLUt 
they should be performed, unless someieason tor performmg them, dt duced 
from that prmciple, can bo assigned To give projierty to one man, you 
must impose obligation on another: you must oblige him to do something 
which he may have a mind not to do, oi to abstain from doing something 
which he may have a mmd to do : m a woid, you must m some way or 
other expose him to mconvenience ICvcry such law, therefore, must at 
any rate be mischievous in the first instance ; and if no good effects can be 
produced to set against the bad, it must be miscliievous ujioii the whole. 
Some reasons, therefore, in this case, as m every othei, there ought to bo. 
The truth is, that in the case before us, the loasons aio of too various and 
complicated a nature to be brought to view in an analytical outline hko the 
present. Where the offence is of the numlx'r of those by which person or 
reputation ore affected, the reasons for prohibiting it he on the surface, and 
apply to every man alike. But property, before it can be offended agamsl, 
must be created, and at the instant of its creation distributed, as it were, 
into parcels of different sorts and sizes, which require to be assigned, some 
to one man and some to another, for reasons, of which many ho a httie out 
of Bight, and which being different in different cases, would take up moie 
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meant should be established ; or is not. If it is, the possession 
which at any time you may be deprived of, with respect to it, 
must at that time be either present or to come : if to come (in 
which case itmay be regarded either as certain or as contingent), 
the investitive event, or event from whence your possession of it 
should have taken its commencement, was either an event in the 
production of which the will of the ofleuder should have been 
instrumental, or any other event at large : in the former 
case, the ofEcnce may be termed wrongful non-investment of 
trust : in the latter case, wrongful interception of trust \ If at 
the time of the ofEenoe whereby you are deprived of it, you 
were already in possession of it, the offence may be styled 
wrongful divestment of trust. In any of these eases, the effect of 
the offence is either to put somebody else into the trust, or not : 
if not, it IB wrongful divestment, wrongful interception, or 
wrongful divestment, and nothing more if it be, the person put 
in possession is either the wrong-doer himself, in which case it 
may be styled usurpation of trust ; or some other person, in 
which case it may be styled wrongful investment, or attribution, 

room than could consistently be allotUd to them here Foi the present 
purpose, it IS sufficient if it appear, that foi the carrying on of the several 
purposes of hfe, there are tiusts, ami < onditions, ami otliei artu.li of pro- 
peity, which must Ix’ possessed by somebody and that it is not eveiy 
article that can, nor every article that oii,rht, to be iiosscssctl by every 
boiiv What articles ought to be created, .ind to wliat jinsons, and m 
what cases they ought to be reh]jecti\ ely assigned, aie questions which 
cannot be settled here Nor is there any reason for wisliing that they 
i ould, bince the uetthng them one way or anothc r u. what would make no 
chllt lencc in the nat ni i of any ofh m c whi n by any party may be exposed, 
on the occasion ot any such institution, to sustain a ditiiment 

‘ In the- torin* i cast, it iiiav lx obseised, the a< t is ot the nigativo Lind : 
in the lattei, it will toiiniionly be of the pobiliit kind 

As to the expiebsion non-mu itmint of trust, I am sc iisihle that it is not 
perfectly consonant to tlie idiom of the language tlic usage is to speak of 
a person as being invested (that is clothed) with a trust, not of a trust as 
of a thing that is itself invested or put on The phrase at length would 
be, the non-ini eitment ot a /srson with a trust • but this phrase is by 
much too long-winde<l to answer the purpose of an appellative I saw, 
therefore, no otlu rresource than tos entuie upon the cllipsisheie employed. 
The am lent lawy< is,uithcconsti uetionof then appollati\cb, have indulged 
themselves in iiiui h haishei elhpsises without scruple See above, xxv. 
note It IS already the usage to speak of a trust as a thing that tests, and 
aa a thing that may be <lu ested. 
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of trust. If the trust in question is not of the number of those 
which ought to subsist, it depends upon the manner in which 
one man deprives another of it, whether such deprivation shall 
or shall not be an ofEence, and, accordingly, whether non-invest- 
ment, interception, or divestment, shall or shall not be wrongful. 
But the putting any body into it must at any rate be an ofEence ; 
and this offence may be either usurpation or wrongful invest- 
ment, as before. 

In the next place, to consider it upon the footing of a burthen. 
In this point of view, if no other interestthanthat of the persons 
liable to be invested with it were considered, it is what ought 
not, upon the principle of utility, to subsist : if it ought, it can 
only be for the sake of the persons in whose favour it is estab- 
lished. If then it ought not on any account to subsist, neither 
non-investment, interception, nor divestment, can be wrongful 
with relation to the persons first mentioned, whatever they may 
be on any other account, in respect of the manner in which they 
happen to be performed r for usurpation, though not likely to be 
committed, there is the same room as before : so likewise is there 
for wrongful investment ; which, in as far as the trust is con- 
sidered as a burthen, may be styled wrongful im'position of trust. 
If the trust, being still of the burthensome kind, is of the 
number of those which ought to subsist, any offence that can be 
committed, with relation to the existence of it, must consist 
either in causing a person to he in possession of it, who ought 
not tohe, or in causing a person not to be in po-ssession of it who 
ought to be : in the former case, it must be either usurpation or 
wrongful divestment, as before : in the latter case, the person 
who is caused to be not in possession, is either the wrong-doer 
himself, or some other : if the wrong-doer himself, either at the 
time of the offence he was in possession of it, or he was not : if 
he was, it may he termed wrongful abdication of trust ; if not, 
wrongfid detreclation^ or non-assumption : if the person, whom 


^ I do not find that this word has yet been received into the English 
language. In the Latin, however, it is very expressive, and is used in a 
sense exactly suitable to the sense here given to it. JUUitiam detreclare. 
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the offence causes not to be in the trust, is any other person, the 
offenceinustbeeitherwrongfuldivestment,wrongfulnon-invest- 
ment, or wrongful interception, as before : in any of which cases 
to consider the trust in the light of a burthen, it might also be 
styled wrongful exemption from trust. 

Lastly, with regard to the prejudice which the persons for 
whose benefit the trust is instituted, or any other persons whose 
interests may come to be affected by its existing or not existing 
in such or such hands, are liable to sustain. Upon examination 
it will appear, that by every sort of offence whereby the persons 
who are or shouldbe in possession of it are liable, in that respect, 
to sustain a prejudice, the persona now in question are also liable 
to sustain a prejudice. The prejudice, in this case, is evidently 
of a very different nature from what it was of in the other : but 
the same general names will be applicable in this case as in that. 
If the beneficiaries, or persons whose interests are at stake upon 
the exercise of the trust, or any of them, are liable to sustain a 
prejudice, resulting from the quality of the person by whom it 
may be filled, such prejudice must result from the one or the 
other of two causes : i. From a person’s having the possession 
of it who ought not to have it: or 2. From a person’s not having 
it who ought : whether it be a benefit or burthen to the possessor, 
is a circumstance that to this purpose makes no difference. In 
the first of these cases theoffences from which the prejudice takes 
its rise are those of usurpation of trust, wrongful attribution of 
trust, and wrongful imposition of trust : in the latter, wrongful 
non- investment of trust, wrongful interception of trust, wrongful 
divestment of trust, wrongful abdication of trust, and wrongful 
detrectation of trust. 

So much for the offences which concern the existence or pos- 
session of a trust : those which concern the exercise of the func- 
tions that belong to it may be thus conceived. You are in 
possession of a trust : the time then for your acting in it must, 
on any given occasion, (neglecting, for simplicity’s sake, the then 

to endeavour to avoid serving in the army, ia a phrue not unfrequently 
met with in the Boman writwe. 
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present instant) be either past or yet to come. If past, your 
conduct on that occasion must have been either conformable to 
the purposes for which the trust was instituted, or unconform- 
able : if conformable, there has been no mischief in the case : if 
unconformable, the fault has been either in yourself alone, or in 
some other person, or in both : in as far as it has lain in yourself, 
it has consisted either in your not doing something which you 
ought to do, in which case it may be styled negative breach of 
trust ; or in your doing something which you ought not to do : 
if in the doing something which you ought not to do, the party 
to whom the prejudice has accrued is either the same for whose 
benefit the trust was instituted, or some other party at large : 
in the former of these cases, the offence may be styled positive 
breach of trust ; in the other, abuse of trust In as far as 
the fault lies in another person, the offence on his part may 
be styled disturbance of trust. Supposing the time for your 
acting in the trust to be yet to come, the effect of any act which 
tends to render your conduct unconformable to the purposes 
of the trust, may be either to render it actually and eventually 
unconformable, or to produce a chance of its being so. In the 
former of these cases, it can do no otherwise than take one or 
other of the shapes that have justbeen mentioned. In the latter 
case, the blame must lie either in yourself alone, or in some 
other person, or in both together, as before. If in another person, 
the acts whereby he may tend to render your conduct uncon- 

^ What la here meant by abuae of trust, la the exercise ol a power 
usurped over atrangora, under favoiu: of the powers properly belonging to 
the trust. The distinction between what is here meant by breach of trust, 
and what is here meant by abuse of trust, is not very steadily observed in 
common speech : and m regard to pubhc trusts, itw^ even m many cases 
be imperceptible. The two offences are, however, in themselves perfectly 
distinct : since the persons, by whom the prejudice is suffered, arc in many 
cases altogether different. It may be observed, perhaps, that with regard 
to abuse of trust, there is but one species here mentioned ; viz. that which 
corresponds to positive breach of trust ; none bemg mentioned as corre- 
spondmg to negative breach of trust. The reason of this distinction will 
presently appear. In favour of the parties, for whose benefit the trust was 
created, the trustee is bound to act ; and therefore merely by his doing 
nothing they may receive a prejudice : but m favour of other persons at 
large he is not bound to act : and therefore it is only from some positive 
act on his part that any prejudice can ensue to them. 
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foimable, must be exercised eH&er on yourself, or on other ob* 
jects at large. If exercised on yourself, the influence they pos- 
sess must either be such as operates immediately on your b^y, 
or such as operates immediately on your mind. In the latter 
case, again, the tendency of them must be to deprive you 
either of the knowledge, or of the power, or of the inclina- 
tion which would be necessary to your maintaining such a 
conduct as shall be conformable to the purposes in question. If 
they be such, of which the tendency is to deprive you of the in- 
clination in question, it must be by applying to your will the 
force of some seducing motive Lastly, This motive must be 
either of the coercive, or of the alluring kind ; in other words, 
it must present itself either in the shape of a mischief or of an 
advantage. Now in none of all the cases that have been men- 
tioned, except the last, does the offence receive any newdeuoi..i- 
nation ; according to the event it is either a disturbance of trust, 
or an abortive attempt to be guilty of that offence. In this last 
it is termed bribery ; and it is that particular species of it which 
may be termed active bribery, or bribe-giving. In this case, to 
consider the matter on your part, either you accept of the bribe, 
or you do not : if not, and you do not afterwards commit, or go 
about to commit, either a breach or an abuse of trust, there is 
no offence, on your part, in the case ; if you do accept it, whether 
you eventually do or do not commit the breach or the abuse 
which it is the bribe-giver’s intention you should commit, you 
at any rate commit an offence which is also termed bribery: and 
which, for distinction sake, may be termed passive bribery, or 
bribe-taking As to any farther distinctions, they will depend 

^ See infra, liv. note ; and ch. xviii. [Indirect Legislation]. 

• See oh. xi. [Disjyositions], xxix. 

» To bribe a trustee, as Bucli, is in fact neither more nor less than to 
avhorn him to be guilty of a breach or an abuse of trust. N ow subomatioii is 
of the number of those accessory offences which every principal offence.one as 
•vroU as another, is liable to be attended with. See infra, xxxi. note ; and B. I. 
tit. [Accessory offences]. This particular species of subornation however 
being one that, besides its having a specific name framed to express it, is 
apt to engage a peculiar share of attention, and to present itself to view 
in company with other offences against trust, it would have seemed an 
omission not to have included it in that catalogue. 
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upon the nature of the particular sort of trust in question, and 
therefore belong not to the present place. And thus we have 
thirteen sub-divisions of offences against trust: viz. i. Wrongful 
non-investment of trust. 2. Wrongful interception of trust. 

3. Wrongful divestment of trust. 4. Usurpation of trust. 

5. Wrongful investment or attribution of trust. 6. Wrongful 
abdication of trust. 7. Wrongful detrectation of trust. 8. Wrong- 
ful imposition of trust. 9. Negative breach of trust. 10. Posi- 
tive breach of trust, ii. Abuse of trust. 12. Disturbance of 
trust. 13. Bribery. 

XXVIII. From what has been said, it appears that there Prodigality 

cannot be any other offences, on the part of a trustee, bv which di»mi«aod to 

i /. • • J . Claws. 

a beneficiary can receive on any particular occasion any assign- 
able specific prejudice. One sort of acts, however, there are by 
which a trustee may be put in some danger of receiving a pre- 
judice, although neither the nature of the prejudice, nor the 
occasion on which he is in danger of receiving it, should be 
assignable. These can be no other than such acts, whatever they 
may be, as dispose the trustee to be acted upon by a given bribe 
with greater effect than any with which he could otherwise be 
acted upon : or in other words, which place him in such circum- 
stances as have a tendency to increase the quantum of his sensi- 
bility to the action of any motive of the sort in question Of 
these acts, there seem to be no others, that will admit of a de- 
scription applicable to all places and times alike, than acts of 
prodigality on the part of the trustee. But in acts of this nature 
the prejudice to the henefciary is contingent only and unliqui- 
dated ; while the prejudice to the trustee himself is certain and 
liquidated. If therefore on any occasion it should be found 
advisable to treat it on the footing of an offence, it will find its 
place more naturally in the class of self-regarding ones. 

XXIX. As to the subdivisions of offences against trust, these The tub- 
are perfectly analogous to those of offences by falsehood. The 
trust may be private, semi-public, or public : it may concern 
property, person, reputation, or condition ; or any two or more 
t See cb. vi. [Sensibility] ii. 
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diviai^or of those articles at a time : as will be more ^rticularly ex- 
plained in another place. Here too the offence, in running over 
the ground occupied by the three prior classes, will in some 
instances change its name, while in others it will not. 
brtwSm™* XXX. Lastly, if it be asked, What sort of relation there sub- 
sists between falsehoods on one hand, and offences concerning 
j^j^onoes trust on the other hand ; the answer is, they are altogether dis- 
tniit. parate. Falsehood is a circumstance that may enter into the 
composition of any sort of offence, those concerningtrust, as well 
as any other : in some as an accidental, in others as an essen- 
tial instrument. Breach or abuse of trust are circumstances 
which, in the character of accidental concomitants, may enter 
into the composition of any other offences (thoseagainst falsehood 
included) besides those to which they respectively give name. 

§ 3. Genera of Class I. 

Amijriii XXXI. Beturning now to class the first, let us pursue the 
distribution a step farther, and branch out the several divisions 
than class, as above exhibited, into their respective genera, 

that is, into such minuter divisions as are capable of being cha- 
racterised by denominations of which a great part are already 
current among the people In this place the analysis must 
stop. To apply it in the same regular form to any of the other 
classes seems scarcely practicable : to semi-public, as also to 
public offences, on account of the interference of local circum- 
stances : to self-regarding ones, on account of the necessity it 
would create of deciding prematurely upon points which may 
appear liable to controversy ; to offences by falsehood, and 
offences against trust, on account of the dependence there is 
between this class and the three former. What remains to 
be done in this way, with reference to these four classes, Avill 

* In the enumeration of these genera, it is all along to be observed, 
that offences of an accessory nature are not mentioned ; unless it be here 
and there where they have obtained current names which seemed too much 
in vogue to be omitted. Accessory offences are those which, without being 
the very acts from which the mischief in question takes its immediate rise, 
are, in the way of causality, connected with those acts. See ch. vii. 
[Actions] xxiv. and B. I. tit. [Accessory offences]. 
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require discussion, and will therefore be introduced with more 
propriety in the body of the work, than in a preliminary part, of 
which the business is only to draw outlines. 

XXXII. An act, by which the happiness of an individual Offences 
is disturbed, is either simple in its effects or complex. ItindivWuai 
may be styled simple in its effects, when it affects him in one^piota^ 
only of the articles or points in which his interest, as we have or oompfex. 
seen, is liable to be affected ; complex, when it affects him in 
several of those points at once. Such as arc simple in their 
effects must of course be first considered. 

XXXIII. In a simple way, that is in one vray at a time, a offenoM 
man’s happiness is liable to be disturbed either i. By actions 
referring to his own person itself ; or 2. By actions referring 
such external objects on which his happiness is more or less de- 
pendent. As to his own person, it is composed of two different 
parts, or reputed parts, his body and his mind. Acts which 
exert a pernicious influence on his person, whether it be on the 
corporeal or on the mental part of it, will operate thereon either 
immediately, and withoutaffecting his will, ormediately, through 
the intervention of that faculty : viz. by means of the influence 
which they cause his will to exercise over his body. If with the 
intervention of his will, it must be by mental coercion : that is, 
by causing him to will to maintain, and thence actually to main- 
tain, a certain conduct which it is disagreeable, or in any other 
way pernicious, to him to maintain. This conduct may cither be 
positive or negative^ : when positive, the coercion is styled com- 
pulsion or constraint : when negative, restraint. Now the way 
in which the coercion is disagreeable to him, may be by pro- 
ducing either pain of body, or only pain of mind. If pain of 
body is produced by it, the offence will come as well under this 
as under other denominations, which we shall come to presently. 
Moreover, the conduct which a man, by means of the coercion, is 
forced to maintain, will be determined either specifically and 
originally, by the determination of the particular acts them- 
selves which he is forced to perform or to abstain from, or 
* Ch. vii. [Actions] viii. 
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generally and incidentaUy, by means of his being forced to be or 
not to be in such or such a place. But if he is prevented from 
being in one place, he is confined thereby to another. For the 
whole surface of the earth, like the surface of any greater or 
lesser body, may be conceived to be divided into two, as well as 
into any other number of parts or spots. If the spot then, which 
he is confined to, be smaller than the spot which he is excluded 
from, his condition may be called confinemerd. : if larger, banish' 
mend Whether an act, the effect of which is to exert a per- 
nicious influence on the person of him who suffers by it, operates 
with or without the intervention of an act of his will, the mis- 
chief it produces will either be mortal or not mortal. If not 
mortal, it will either be reparcible, that is temporary ; or irre- 
pardble, that is perpetual. If reparable, the mischievous act 
may be termed a simple corporal injury ; if irreparable, an 
irreparable corporal injury. Lastly, a pain that a man experi- 
ences in his mind will either be a pain of actual sufferance^ or a 
pain of apprehension. If a pain of apprehension, either the 
offender himself is represented as intending to bear a part in the 
production of it, or he is not. In the former case the offence 
may be styled menacement: in the latter case, as also where the 
pain is a pain of actual sufferance, a simple merUal injury. And 
thus we have nine genera or kinds of personal injuries ; which, 
when ranged in the order most commodious for examination, 
will stand as follows ; viz. i. Simple corporal injuries. 2. Ir- 
reparable corporal injuries. 3. Simple injurious restrainment. 
4. Simple injurious compulsion^. 5. Wrongful confinement. 

' Of these, and the several other leading expressions which there is occa- 
sion to bring to view in the remaining of this analysis, ample defini- 
tions will be found in the body of the work, conceived in ierminiB legia. To 
give particular references to these definitions, would be encumbering the 
page to little purpose. 

* Injuriousresteainment at large, and injurious compulsion at large, are 
hero styled simple, in order to distinguish them from confinement, banish- 
ment, robbery, and extortion ; all which are, in many cases, but so many 
modifications of one or other of the two first-mentioned offences. 

To constitute an offence an act of simple injurious restrainment, or simple 
injurious compulsion, it is sufficient if the umuence it exerts be, in the first 
place, pernicious ; in the next place, exerted on the person by the medium 
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6. Wrongful banishment. 7. Wrongful homicide. 8. Wrongful 
menacement K 9. Simple mental injuries 

of the will : it is not necessary that that part of the person on which it is 
exerted be the part to which it is pernicious : it is not oven necessary that 
it should immediately be pernicious to either of these parts, though to one 
or other of them it must be pernicious in the long-run, if it be pernicious at 
aU. An act in which the body, fox example, is concerned, may bo very 
disagreeable, and thereby pernicious to him who performs it, though neither 
disa^eable nor pernicious to his body : for instance, to stand or sit in 
pubho with a label on his back, or under any other circumstances of 
ignominy. 

* It may be observed, that wrongful mcnacement is included as well in 
simple injurious restrainmcntas in simple injurious compulsion, except in 
the rare case where the motives by which one man is prevented by another 
from doing a thing that would have been materially to his advantage, or 
induced to do a thmg that is materially to his prejudice, are of the alluring 
kind 

* Although, for reasons that have been already given (supra xxxi), no 
oomplctecatalogue, nor therefore any exhaustive view, of cither semi-public 
or self-regarding offences, can be exhibited in this chapter, it may be a 
satisfaction, however, to the reader, to see some sort of list of them, if it 
were only for the sake of having examples before his eyes. Such lists can- 
not any where be placed to more advantage than under the heads of the 
several divisions of private extra-regarding offences, to which the semi- 
public and self-regarding offences in question respectively correspond. 
Concerning the two latter, however, and the last more jiarticularly, it must 
bo understood that all I mean by inserting them here, is to eimibit the 
mischief, if any, which it is of the nature of them respectively to produce, 
without deciding upon the question, whether it would bo worth while [see 
ch. xiii. Cases unmeet] in every instance, tor the sake of combating that 
mischief, to introduce the evil of punishment. In the course of this detail, 
it will be observed, that there are several heads of extra-regardiug private 
offences, to which the correspondent heads, either of semi-public or self- 
regarding offences, or of both, are wanting. The reasons of these deficien- 
cies will probably, in most instances, be evident enough upon the face of 
them. Lest they should not, they are however specified in the body of the 
work. They would take up too much room were they to be inserted 
here. 

I. SxMi-PUBUO OBFENCXS through calamity. Calamities, by which the 

persons or properties of men, or both, are liable to be affected, seem to be 
as follows : i. Pestilence or contagion. 2. Famine, and other kinds of 
scarcity. 3. Mischiefs producible by persons deficient in point of under- 
standing, such as infants, idiots, and maniacs, for want of their being 
properly taken care of. 4. Mischief producible by the ravages of noxious 
animals, such as beasts of prey, locusts, &c. &o. 5. CoUapsion, or fall of 

large mosses of solid matter, such as decayed buildings, or rocks, or masses 
of snow. 6. Inundation or submersion. 7. Tempest. 8. Blight. 9. Con- 
flagration. 10. Explosion. In as far as a man may contribute, by any 
imprudent act of his, to give birth to any of the above calamities, such act 
may be an offence. In as far as a man may fail to do what is incumbent on 
him to do towards preventing them, such failure may be an offence. 

II. Sbui-fubuo otfxhoxs of mete delinquency. A whole neighbour- 
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XXXIV. We come now to offences against reputation merely. 
These require but few distinctions. In point of reputation there 
is but one way of suffering, which is by losing a portion of the 
good-will of others. Now, in respect of the good-will which 
others bear you, you may be a loser in either of two ways : i. By 
the manner in which you are thought to behave yourself ; and 
2. By the manner m which others behave, or are thought to be- 
have, towards you. To cause people to think that you yourself 
have so behaved, as to have been guilty of any of those acts 
which cause a man to possess less than he did before of the 
good-will of the commumty, is what may be styled dffamation. 
But such is the constitution of human nature, and such the force 
of prejudice, that a man merely by manifesting his own want of 
good-will towards you, though ever so unjust in itself, and ever 
so unlawfully expressed, may in a manner force others to with- 
draw from you a part of theirs. When he does this by words, 
or by such actions as have no other effect than in as far as they 

hood may be made to suffer, i. Simple corporal injuries : in other words, 
they may be made to suffer m pomt of health, by offensive or dangerous 
trades or manufactures, by selling or falsely puffing off unwholesome medi- 
cines or provisions . by poisomng or drying up of springs, destroymg of 
aqueducts, destroying woods, walls, or other fences against wmd and ram : 
by any kinds of artificial scarcity ; or by any other calamities mtentionall y 
produced 2. and 3 iiimple injurious restramment, and simple mjurious 
compulsion • for instance, by obbgmg a whole neighbourhood, by dint of 
threatening hand-bills, or threatenmgdiBcourses, publicly di-hvered,tojoin, 
or forbear to join, m illuminations, acclamations, outenes, mvectives, sub- 
scnptions, undertakings, processions, or any other mode of expressing j oy or 
grief, displeasure orappiobal ion, or, in short, in any other course of conduct 
whatsoever. 4 and 5 (Jonh lement and banishment : by the spoiling of 
roads, bridges, or ferry-boats by destroying or unwarrantably pre-occujiy- 
mg public carriages, 01 houses of accommodation. 6. By menacement os 
by incendiary letters, and tumultuous assembhes : by newspapers or hand- 
bills, denouncing vengeance against persons of particular denominations . 
for example, against Jews, Cbthohcs, Protestants, Scotchmen, Gascons, 
Catalomans, &o 7. Simple mental injuries . as by distressful, terrifying, 
obscene, or irreligious exhibitions ; such as exposure of sores by beggars, 
exposure of dead bodies, exhibitions or reports of counterfeit witehcr^tsor 
apparitions, exhibition of obsc ene or blasphemous prints : obscene or blas- 
phemous discourses held in pubhe : spreading false news of pubhe defeats in 
battle, or of other misfortunes. 

III. Self-regarding offences against person, i. Fastmg. Abstinence 
from venery, self-flagellation, soU-mutilation, and other seU-denymg i nd 
self-tormenting jirac ticos 2 Gluttony, di unkenness, excessive venery, end 
other species of intemperance. 3. Smcide. 
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stand in the place of words, the ofience may he styled tnlifioa- 
tion. When it is done by such actions as, besides their having 
this effect, are injuries to the person, the offence may be styled 
a •personal insult: if it has got the length of reaching the body, a 
corporal insult : if it stopped short before it reached that length, 
it may be styled insulting menacenxent. And thus we have two 
genera or kinds of offences agiinst reputation merely ; to wit, 

1. Defamation; and, 2. Vilification, or Revilement^. As to 
corporal insults, and insulting menaccment, they belong to the 
compound title of offences against person and reputation both 
together. 

XXXV. If the property of one man suffers by the delinquency OffenoM 
of another, such property cither was in trust with the offender, 
or it was not : if it was in trust, the offence is a breach of trust, 
and of whatever nature it may be in other respects, may be 
styled dissipation in breach of trust, or dissipation of property in 
trust. This is a particular case : the opposite one is the more 
common : in such case the several ways in which property may, 
by possibility, become the object of an offence, may be thus con- 
ceived. Offences against property, of whatever kind it be, may 
be distinguished, as hath been already intimated 2, into such as 
concern the legal possession of it, or right to it, and such as con- 
cern only the enjoyment of it, or, what is the same thing, the 
exercise of that right. Under the former of these heads come, 
as hath been already intimated^, the several offences ol •wrongful 
•non-investment, •wrongful interception, •wrongful divestment, 
usurpation, and wrongful attribution. When in the commission 
of any of these offences a falsehood has served as an instrument, 
and that, as it is commonly called, a •wilful, or as it might more 
properly be termed, an advised^ one, the epithet fraudulent may 
he prefixed to the name of the offence, or substituted in the 
room of the word •wrongful. The circumstance of frauduleucy 
then may serve to characterise a particular species, comprisable 

* I. Semi-public OPFEXCES. i. Calamniation and vilification of par- 
ticular denominations of persons ; such as Jews, Catholics, &c. 

II. SELT-EBaABDiNa OFFENCES. I. Incontinence in females. 2. Incest. 

• Supra Exvii. • Ib. * Sec ch. ix. [Consfiousnesb] li. 
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under each of those generic heads : in like manner the circum- 
stance of force, of which more a little farther on, may serve to 
characterise another. With respect to wrongful interception in 
particular, the mvesMtve event by which the title to the thing 
in question should have accrued to you, and for want of which 
such title is, through the dehnquency of the offender, as it were, 
intercepted, is either an act of his own, expressing it as his will, 
that you should be considered by the law as the person who is 
legally in possession of it, or it is any other event at large : in the 
former case, if the thin g, of which you should have been put into 
possession, is a sum of money to a certain amount, the offence is 
that which has received the name of insolvency; which branch 
of delinquency, in consideration of the importance and extent 
of it, may be treated on the footing of a distinct genus of itself ^ 

Fi]nMnt,«hu * The light in which the ofience of insolvency is here exhibited, may 
perhaps at first consideration be apt to appear not only novel but im- 
proper. It may naturally enough appear, that when a man owes you a 
sum of money, for instance, the right to the money is yours already, 
and that what he withholds from you by not paying you, is not the legal 
title to it, possession of it, or power over it, but the physical possession 
of it, or power over it, only But upon a more accurate exammation 
this will be found not to be the case What is meant by payment, is 
always an act of investitive power, as above explamed ; an expression of 
an act of the will, and not a physical act ; it is an act exercised tmth 
rdation mdeed to the thing said to be paid, but not m a physical sense 
exercised upon it A man who owes you ten pounds, takes up a handful 
of silver to that amount, and lays it down on a table at which you are 
sittmg. If then by words, or gestures, or any means whatever, ad^essing 
himself to you, he mtimates it to be his will that you should take up the 
money, and do with it as you please, he is said to have paid you : but if 
the case was, that he laid it down not for that purpose, but for some other, 
for instance, to count it and examine it, meaning to take it up again him- 
self, or leave it for somebody else, he has not paid you yet the physical 
acts, exercised upon the pieces of money in question, are m both cases the 
same Till he does express a will to that purport, what you have is not, 
properly speaking, the legal possession of the money, or a right to the 
money, but only a right to have him, or in his default perhaps a minister of 
justice, compelled to render you that sort of service, by the rendering of 
which he is said to pay you : that is, to express such will as above- 
mentioned, with regard to some corporeal article, or other of a certain 
species, and of value equal to the amount of what he owes you : or, m other 
words, to exercise in your favour an act of mvestitive power with relation 
to some such article. 

True it IS, that in certam oases a man may perhaps not be deemed, 
according to common SMsceptation, to have paid you, without rendenng you 
a further set of services, and those of another sort : a set of services, which 
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Next, with regard to such of the offences against property 
as concern only the enjoyment of the object in question. This 
object must be either a service, or set of services^, which should 
have been rendered by some person, or else an article belonging 
to the class of things. In the former case, the offence may be 
styled wrongful wtihholding of services^. In the latter case it may 
admit of farther modifications, ■which may be thus conceived : 
When any object which youhave had the physical occupation or 
enjoyment of, ceases, in any degree, in consequence of the act of 
another man, and without any change made in so much of that 
power as depends upon the intrinsic physical condition of your 
person, to be subject to that power ; this cessation is either 
owing to change in the intrinsic condition of the thing itself, 
or in its exterior situation with respect to you, that is, to its 
being situated out of your reach. In the former case, the nature 
of the change is either such as to put it out of your power to 
make any use of it at all, in which case the thing is said to be 
destroyed, and the offence whereby it is so treated may be termed 

arc rendered by the exercising of certain acta of a physical nature upon the 
very thing -with which he is said to pay you . to rut, by transferring the 
thing to a certain place where you niay be sure to find it, and ii here it may 
be convement for you to receive it But those serviceB, although the 
obligation of rendermg them &liould be annexed by law to the obligation of 
rendering those other sci vices in the performance of which the opt ration of 
payment properly consists, aie pluinlyocts of a distinct nature nor are they 
essential to the operation : by thcmbilves they do not constitute it, and it 
may be peiformeJ without them It must be performed without them 
wherever the thing to be transfer! ed happens to be already as much ■within 
the reach, physically speaking, of the ci editor, as by any act of the debtor 
It can be made to be 

This matter would have appeared m a clearer light had it been prac- 
ticable to enter here into a full examination of the nature of property, and 
theseveral modifications of which it is susceptible: but every thingcannot 
be done at once. 

* Supra XXVI. 

• Under wrongful withholding of services is mcluded breach of contract : 
for the obligation to render services may be grounded either on contract, or 
upon other titles : in other words, the event of a man’s engaging in a 
contract is one out of many other investitive events from which the right of 
receiving them may take its commencement See ch. xvu [Limits], § iv 

Were the word servtcea to be taken m its utmost latitude (negative in- 
cluded as weU as positive) this one head would cover the whole law. To 
this plai'e then are to be referred such services only, the withholding of 
which does not coincide 'with any of the other offences, for which separa'h 
denominations have been provided. 
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wrongful destruction : or such only as to render the uses it is 
capable of being put to of less value than before, in which case 
it is said to be davmged, or to have sustained damage, and the 
ofEence may be termed wrongful endamagement. Moreover, in 
as far as the value which a thing is of to you is considered as 
being liable to be in some degree impaired, by any act on the 
part of any other person exercised upon that thing, although on 
a given occasion no perceptible damage should ensue, the exer- 
cise of any such act is commonly treated on the footing of an 
offence, which may be termed wrongful using or occupation. 

If the cause of the thing’s failing in its capacity of being of 
use to you, lies in the exterior situation of it with relation to 
you, the offence may be styled wrongful detainment^. Wrongful 
detainment, or detention, during any given period of time, may 
either be aecompanied with the intention of detaining the thing 
for ever (that is for an indefinite time), or not : if it be, and if 
it be accompanied at the same time with the intention of not 
being amenable to law for what is done, it seems to answer to 
the idea commonly annexed to the word embezzlement, an offence 
which is commonly accompanied with breach of trust In the 
case of wrongful occupation, the physical faculty of occupying 
mayhavebeen obtained with or without the assistance or consent 
of the proprietor, or other person appearing to have a right to 

' In the EngLsh law, dHinue and detamer : detinue applied chiefly to 
movables ; detainer, to immovables. Under detinue and detainer casea 
are also comprised, in winch the offence consi'.ts in forbearing to transfer 
the legal possession of the thing such cases may be considered as coming 
under the heail of wrongful non-investmcnt. The distinction between 
more physical possession and legal possession, where the latter is short- 
lived and defeasible, seems scarcely hitherto to have been attended to In 
a multitude of instances they are confounded under the same expressions. 
The cause is, that probably under all laws, and frequently for very good 
reasons, the legal possession, with whatever certamty defeasible ujicn the 
event of a tiial, is, down to the time of that event, in many cases annexed 
to the appearance of the physical. 

’ In attempting to exhibit the import belonging to this and other names 
of offences in common use, I must be understood to speak all along with 
the utmost diffidence. The truth is, the import given to them is commonly 
neither determinate nor uniform : so that in the nature of things, no defi- 
nition that can be given of them by a private person can be altogether an 
exact one. To fix the sense of them belongs only to the legislator. 
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afford such assistance or consent. If without such assistance or 
consent, and the occupation be accompanied with the intention 
of detaining the thing for ever, together with the intention of 
not being amenable to law for what is done, the offence seems to 
answer to the idea commonly annexed to the wotdth^ ov stealing. 
If in the same circumstances a force is put upon the body of any 
person who uses, or appears to be disposed to use, any endeavours 
to prevent the act, this seems to be one of the cases in which 
the offence is generally understood to come under the name of 
robbery. 

If the physical faculty in question was obtained with the as- 
sistance or consent of a proprietor or other person above spoken 
of, and still the occupation of the thing is an offence, it may have 
been either because the assistance or consent was not fairly or 
because it was not freely obtained. If not fairly obtained, it 
was obtained by falsehood, which, if advised, is in such a case 
termed /roud ; and the offence, if accompanied with the inten- 
tion of not being amenable to law, may be termed fraudulent 
obtainment or defraudment If not freely obtained, it was ob- 
tained by force : to wit, either by a force put upon the body, 
which has been already mentioned, or by a force put upon the 
mind. If by a force put upon the mind, or in other words, by 
the application of coercive motives 2, it must be by producii\g 
the apprehension of some evil; which evil, if the actis an offence, 
must be some evil to which on the occasion in question the one 
person has no right to expose the other. This is one case in 
which, if the offence be accompanied with the intention of de- 
taining the thing for ever, whether it be or be not accompanied 
with the intention of not being amenable to law, it seems to 
agree with the idea of what is commonly meant by extortion. 
Now the part a man takes in exposing another to the evil in 

* The remaining cases come under the head of usurpation, or wrongful 
investment of property. The distmction seems hardly hitherto to have 
been attended to : it turns Lke another, mentioned above, upon the dis- 
tinction between legal posbcssion and physical. The same observation 
may be applied to the case of extortion hereafter following. 

* Vide bupra, xxvii. 
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question, must be either a positive or a negative part. In the 
former case, again, the evil must either be present or distant. 
In the case then where the assistance or consent is obtained by 
a force put upon the body, or where, if by a force put upon the 
mind, the part taken in the exposing a man to the apprehension 
of the evil is positive, the evil present, and the object of it his 
person, and if at any rate the extortion, thus applied, be accom- 
panied with the intention of not being amenable to law, it seems 
to agree with the remaining case of what goes under the name 
of robbery . 

As to dissipation in breach of trust, this, when productive of 
a pecuniary profit to the trustee, seems to be one species of what 
is commonly meant by peculation. Another, and the only re- 
maining one, seems to consist in acts of occupation exercised by 
the trustee upon the things which are the objects of the fiduciary 
property, for his own benefit, and to the damage of the benefi- 
ciary. As to robbery, this offence, by the manner in which the 
assistance orconsenti8obtained,become8 an offence againstpro- 
perty and person at the same time. Dissipation in breach of trust, 
and peculation, may perhaps be more commodiously treated 
of under the head of offences against trust After these excep- 
tions, we have thirteen genera or principal kinds of offences 
against property, which, when ranged in the order most commo- 
dious for examination, may stand as follows, viz. i. Wrongful 
non-investment of property. 2. Wrongful interception of pro- 
perty. 3. Wrongful divestment of property. 4. Usurpation of 
property. 5. Wrongful investment of property. 6. Wrongful 
withholding of services. 7. Wrongful destruction or endamage- 
ment. 8. Wrongful occupation. 9. Wrongful detainment. 
10, Embezzlement. 11. Theft. 12. Defraudment. 13. Ex- 
tortion 

* Usury, which, if it must be an offence, is an offence committed with 
consent,_that is, with the consent of the party supposed to be injured, can- 
not merit a place in the catalogue of offences, unless the consent were 
either unfairly obtained or uidreely : in the first case, it coincides with 
defraudment ; in the other, with extortion. 

• I. Szsa-rtTBLio Offbkcxs. 1 . Wrongful divestment, interception, usur- 
pation, &:o. of valuables, which are the property of a corparate body ; or 
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We proceed now to consider oflences which arc complex in 
their effects. Regularly, indeed, we should come to oUences 
against condition ; but it will be more convenient to speak 
first of offences by which a man’s interest is affected in two 
of the preceding points at once. 

XXXVI. First, then, with regard to offences which affect Offences 
person and reputation together. When any man, by a mode of perwn*md 
treatment which affects the person, injures the reputation 
another, his end and purpose must have been either his own im- 
mediate pleasure, or that sort of reflected pleasure, which in cer- 
tain circumstances may be reaped from the suffering of another. 

Now the only immediate pleasure worth regarding, which any 
one can reap from the person of another, and which at the same 
time is capable of affecting the reputation of the latter, is the 
pleasure of the sexual appetite^. This pleasure, then, if reaped 
at all, must have been reaped either against the consent of the 
party, or with consent. If with consent, the consent must have 
been obtained either freely and fairly both, or freely but not 
fairly, or else not even freely ; in which case the fairness is out 
of thequestion. If theconsent bealtogetherwanting,theoffence 
is called rape : if not fairly obtained, seduction simply : if not 
freely, it may be called /orci 6 fe seduction. In any case, cither 
the offence has gone the length of consummation, or has stopped 
short of that period ; if it has gone that length, it takes one or 
other of the names just mentioned ; if not, it may be included 
alike in ail cases under the denomination of a simple lascivious 
injury. Lastly, to take the case where a man injuring you in 
your reputation, by proceedings that regard your person, does it 

which are in the indiBcriminate occupation of a neighbourhood ; such as 
parish churches, altars, relics, and other articles appropriated to the pur- 
poses of religion : or things which are in the indiscnminate occupation of 
the public at large ; such as mile-stonos, market-houses, exchanges, publ’c 
gardens, and cathedrals. 2. Setting on foot what have been called bubbles, 
or fraudulent partnership, or gaming adventures ; propagating false news, 
to raise or sink the value of stocks, or of any other denomination of 
property, 

II. Self-beoabdixo Offbncbs. I. Idleness. 2. Gaming. 3. Other 
species of prodigality, 

' See oh. v. [Pleasures and Fains]. 
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for the sake of that sort of pleasure which will sometimes result 
from the contemplation of another’s pain. Under these circum- 
stances either the offence has actually gone the length of a cor- 
poral injury, or it has rested m menacement : in the first case it 
may be styled a corporal insult; in the other, it may come under 
the name of inmlting menacement. And thus we have six genera, 
or kind of offences, agamst person and reputation together; 
which, when ranged in the order most commodious for con- 
sideration, will stand thus: i. Corporal insults. 2, Insultmg 
menacement. 3 Seduction. 4. Rape. 5. Forcible seduction. 
6. Simple lascivious injuries 

XXXVII. Secondly, with respect tothosewhichaffect person 
POTrom d and property together That a force put upon the person of a 
man may be among the means by which the title to property 
may be unlawfully taken away or acquired, has been already 
stated A force of this sort then is a circumstance which may 
accompany the offences of wrongful intcroeption, wrongful di- 
vestment, usurpation, and wrongful investment. But in these 
cases the intervention of this circumstance does not happen to 
have given any new denomination to the offence ®. In all or any 
of these cases, however, by prefixing the epithet forcible, we may 
have so many names of offences, which may either be considered 
as constituting so many species of the genera belonging to the 
division of offences against property, or as so many genera be- 
longing to the division now before us. Among the offences that 
concern the enjoyment of the thing, the case is the same with 
wrongful destruction and wrongful endamagement; as also with 
wrongful occupationand wrongful detainment. As totheoffence 
of wrongful occupation, it is only m the case where the thing 
occupied belongs to the class of immovables, that, when accom- 
panied by the kind of force in question, has obtained a particular 

* I Semi-public Offences — ^ none 

II iSelf-beqabdino Offences 1 Sacrifice of virginity 2 Inde- 
cencies not public 

’ Supra 

* In the teobnical language of the English law, property so acquired is 
said to be acquired by dureat. 



*55 


xvi.] Division of (fences. 

name which is in common use : in this case it is called /om&Ze 
enlry : forcible detainment, as applied also to immovables, but 
only to immovables, has obtained, among lawyers at least, the 
name of forcible detainer And thus we may distinguish ten 
genera, or kindsof ofieuces, against personand property together, 
which, omitting for conciseness’ sake the epithet wrongful, will 
stand thus ; l. I'orcible interception of property. 2. Forcible 
divestment of property. 3. Forcible usurpation. 4. Forcible 
investment. 5. Forcible destruction or endamagement. 6. For- 
cible occupation of movables. 7. Forcible entry. 8. Forcible 
detainment of movables. 9. Forcible detainment of immov- 
ables. 10. Robbery 

XXXVIII. We come now to offences against condition. A offences 
man’s condition or station in life is constituted by the legal 
relation he bears to the persons who are about him ; that is, asSom^ic”* 
we have already had occasion to show by duties, which, by ** 
being imposed on one side, give birth to rights or powers on the 
other. These relations, it is evident, may be almost infinitely 
diversified. Some means, however, may be found of circum- 
scribing the field within which the varieties of them are dis- 
played. In the first place, they must either be such as are 
capable of displaying themselves within the circle of a private 
family, or such as require a larger space. The conditions con- 
stituted by the former sort of relations may be styled domestic : 
those constituted by the latter, dvU. 

XXXIX. As to domestic conditions, the legal relations by Domestic 
which they are constituted may be distinguished into i. Such as grounded on 

* Applied to movables, the circiimstanee of force has never, at lea^t by 
the technical port of the language, been taken into account : no euch com- 
bination of terms as f arable occupation is in current use. The word detinue 
is applied to movables only : and (m the languagu of the law) the woid 
forcible has never been combined with it. The word apphed to immov- 
ables is detainer : this is combined with the ■woiil forcible : and what is 
singular, it in scarcely in use without that word. It was impossible to 
steer altogether clear of this technical nomenclature, on account of the 
influence which it has on the body of the language. 

' I. Semi-fubuc Offences, i. Incendiarism. 2. Criminal inundation. 

II. SEiJ'-REUiiRDiNo Offences — none. 

* Supra, Exv. note. 
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are superadded to relations purely natural : and 2 . Such as, 
chiiw. without any such natural basis, subsist purely by institution. 
By relations purely natural, I mean those which may be said to 
subsist between certain persons in virtue of the concern which 
they themselves, or certain other persons, havchad in theprocess 
which is necessary to the continuance of the species. These 
relations may be distinguished, in the first place, into contiguous 
and uncontiguous. The uncontiguous subsist through the inter- 
vention of such as are contiguous. The contiguous may be dis- 
tinguished, in the firstplace, into connubial, and post-connubial 
Those which may be termed connubial are two : I. That which 
the male bears towards the female : 2. That which the female 
bears to the male The post-connubial are either productive or 

derivaiive. The productive is that which the male and female 
above-mentioned bear each of them towards the children who arc 
the immediate fruit of their union; this is termed the relation of 
parentality. Now as the parents must be, so the children may 
be, of different sexes. Accordingly the relation of parentality 
may be distinguished into four species : I. That which a father 
bears to his son : this is termed paternity, z. That which a 


* By the terms connubial and potl-eonnnbicd, all I mean at present to 
bring to view is, the mere physical union, apart from the ceremonies and 
legal engagements that will afterwards be considered as accompanying it. 
RttaHom— » The vague and undetermined nature of the fictitious entity, Crillud a 
tvor^t from gjj occasions like the present, apt to be productive of a good 

objects Qf confusion. A relation is either said to be home by one of the 

objects which are parties to it, to the other, or to subsist between them. 
The latter mode of phraseology is, perhaps, rather the more common. 
In such case the idea seems to be, that from the conbideration of the two 
objects there results but one relation, which belongs as it were in common 
to them both. In some oases, this perhaps may answer the purpose very 
well : it will not, however, m the present case. For the present purpose it 
will be necessary we bhould conceive two relations as resulting from the 
two objects, and borne, since such is the phrase, by the one of them to or 
towards the other : one relation borne by the ^t object to the second : 
another relation borne by the second object to the first. This is necessary 
on two accounts ; i. Because for the relations themselves there are in 
many instances separate names ; for example, the relations of guardianship 
and wardship : in which cose, the speaMng of them as if they were but 
one, may be productive of much confusion. 2. Because the two different 
relationships give birth to so many conditions : which conditions are so far 
different, that what is predicated and will hold good of the one, will, in 
various particulars, as we shall see, not hold good of the other. 
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father bears to bis daughter : this also is termed paternity. 
3. That which a mother bears to her son : this is called mater' 
nity. 4* '^hat which a mother bears to her daughter ; this also 
is termed matermty. Uncontiguous natural relations may be 
distinguished into imtnediaie and remote. Such as are imme- 
diate, are what one person bears to another in consequence of 
their bearing each of them one simple relation to some third 
person. Thus the paternal grandfather is related to the paternal 
grandson by means of the two different relations, of different 
kinds, which together they bear to the father : the brother on 
the father’s side, to the brother, by means of the two relations of 
the same kind, which together they bear to the father. In the 
same manner we might proceed to find places in the system for 
the infinitely diversified relations which result from the com- 
binations that may be formed by mixing together the several 
sorts of relationships by ascerU, relationships by descent, col- 
lateral relationships, and relationships by affinity : which 
latter, when the union between the two parties through whom 
the affinity takes place is sanctioned by matrimonial solemnities, 
are termed relationships by marriage. But this, as it would be 
a most intricate and tedious task, so happily is it, for the pre- 
sent purpose, an unnecessary one. The only natural relations 
to which it will be necessary to pay any particular attention, 
are those which, when sanctioned by law, give birth to the con- 
ditions of husband and wife, the two relations comprised under 
the head of parentality, and the corresponding relations com- 
prised under the head of filiality or filiation. 

What then are the relations of a legal kind which can be 
superinduced upon theabove-mentioned natural relations? They 
must be such as it is the nature of law to give birth to and 
establish. But the relations which subsist purely by institution 
exhaust, as we shall see, the whole stock of relationships which 
it is in the nature of the law to give birth to and establish. 
The relations then which can be superinduced upon those which 
are purely natural, cannot be in themselves any other than what 
ate of the number of those which subsist purely by institution : 

BBtTTHAK S 
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so that all the difference there can be between a legal relation 
of the one sort, and a legal relation of the other sort, is, that 
in the former case the circumstance which gave birth to 
the natural relation serves as a mark to indicate where the 
legal relation is to fix : in the latter case, the place where 
the legal relation is to attach is determined not by that cir- 
cumstance but by some other. Prom these considerations it 
will appear manifestly enough, that for treating of the several 
sorts of conditions, as well natural as purely conventional, in 
the most commodious order, it will be necessary to give the 
precedence to the latter. Proceeding throughout upon the same 
principle, we shall all along give the priority, not to those which 
are first by nature, hut to those which are most simple in point 
of description. There is no other way of avoiding perpetual 
anticipations and repetitions. 

XL. We come now to consider the domestic or family rela- 
tions, which are purely of legal institution. It is to these in 
effect, that both kinds of domestic conditions, considered as the 
work of law, arc indebted for their origin. When the law, no 
matter for what purpose, takes upon itself to operate, in a matter 
in which it has not operated before, it can only be by imposing 
obligation \ Now when a legal obligation is imposed on any 
man, there are but two ways in which it can in the first instance 
be enforced. The one is by giving the power of enforcing it to 
the party in whose favour it is imposed : the other is byreserving 
that power to certain third persons, who, in virtue of their pos- 
sessing it, are styled ministers of justice. In the first case, the 
party favoured is said to possess not only a right as against the 
party obliged, but also a power over him : in the second case, a 
right only, uncorroborated by power. In the first case, the party 
favoured maybe styled a superior, and as they are both members 
of the same family, a domestic superior, with reference to the 
party obliged : who, in the same case, may be styled a domestic 
inferior, with reference to the party favoured. Now in point 
of possibility, it is evident, that domestic conditions, or a kind 
* See oh. xvil. [Limits], | iii. 
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of fictitious poasessioii analogous to domestic conditions, might 
have been looked upon as constituted, as well by tights alone, 
without powers on either aide, as by powers. But in point of 
utility ^ it does not seem expedient : and in point of fact, pro- 

^ IWo persons, who by say means stand engaged to live together, can 
never live together long, but one of them will choose that some act or other 
should be done which the other will choose should not bo done. When 
this is the cose, how is the competition to be decided 1 Laying aside gene- 
rosity and good- breeding, which are the tardy and uncertain fruits of long- 
established laws, it is evident that there can be no certain means of deciding 
it but physical power : which indeed is the very means by which family as 
well as other competitions must have been decided, long before any such 
office as that of legislator had existence. This fhen lining the order of 
things which the legislator finds established by nature, bow should be do 
better than to acquiesce in it? The jtersons who by the influence of causes 
that prevail every where, stand engaged to live together, are, i . Parent and 
child, during the infancy of the latter : 2. Man and wife ; 3. Children of 
the same parents. Parent and child, by necessity : since, if the child did 
not live with the parent (or with somebody standing in the jdace of the 
parent) it could not live at all ; husband and wife, by a choice a]>proaching 
to necessity : children of the same x>arents, by the necessity of their living 
each of them with the parents. As between parent and cliild, the necessity 
there is of a power on tho part of the paremt for the preservation of the 
child supersedes all farther reasoning. As between man and wife, that 
necessity does not subsist. The only reason that applies to this case is the 
necessity of putting an end to competition. The man would have the meat 
roasted, the woman boiled; shall they both fast till the judge comes in to 
dress it for them? The woman would have the child dressed in green ; the 
man, in blue ; shall the child be naked till the judge comes in to clothe it ? 
This affords a reason for giving a power to one or other of the parties : but 
it affords none for giving tho jiowcr to the one rather than to the other. 
How then shall tho legislator determine ? Stijiiiosing it equally easy to 
give it to either, let him look ever so long for a reason why he should give 
it to the one rather than to the other, and he may look in vain. But liow 
does the matter stand already ? for there were men and wives (or, what 
comes to tho same thing, male and female living together as man and wife) 
before there were legislators. Looking round him then, he finds almost 
every where the male tho stronger of the two ; and therefore possessing 
already, by purely physical means, that iiowcr which he is thinking of 
bestowing on one of them by means of law. How then can he do so well 
as by placing the legal power in the same hands wbioli are beyond comfiari- 
son the more likely to be in possession of the physical ? in this way, tew 
transgressions, and few calls for punishment : in the other way, perpetual 
transgressions, and perpetual calls for punishment. Solon is said to have 
transferred the same idea to the distribution of state powers. Here then 
was generofization: here was tho work of genius. But in tho disposal of 
domestic power, every legislator, without any effort of genius, has been a 
Solon. So much for reasons * ; add to which, in point of motives “, that legis- 


* Social niatives: (ympatby for the pnblic : love of reputation, &e. 

V Self.ree’Brdins motivea ; or sociai motives, whicii are suciul in a less extent j sympatJiy 
for persons of a particular description : persons of the same sex. 
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bably owing to the invariable perception which men must have 
had of the inexpediency, no such conditions seem ever to have 
been constituted by such feeble bands. Of the legal relation- 
ships then, which are capable of being made to subsist within 
the circle of a family, there remain those only in which the 
obligation is enforced by power. Now then, wherever any such 
power is conferred, the end or purpose for which it was con- 
ferred (unless the legislator can be supposed to act without a 
motive) must have b cen the producing of a b enefit to somebody : 
in other words, it must have been conferred for the salce of some- 
body. The person then, for whose sake it is conferred, must 
eitherbe one of the two parties just mentioned, or a third party : 
if one of these two, it must be either the superior or the inferior. 
If the superior, such superior is commonly called a master ; and 
the inferior is termed his servant : and the power may be termed 
a beneficial one. If it be for the sake of the inferior that the 
power is established, the superior is termed a guardian ; and 
the inferior his ward: and the power, being thereby coupled with 
a trust, may be termed a fiduciary one. If for the sake of a 
third party, the superior may be termed a su'perimtendenl ; and 
the inferior his subordinate. This third party will either be an 
assignable individual or set of individuals, or a set of unassign- 
able individuals. In this latter case the trust is either a public 
or a semi-public one ; and the condition which it constitutes is 
not of the domestic, but of the civil kind. In the former case, 
this third party or principal, as he may be termed, either has 
a beneficial power over the superintendent, or he has not : if he 
has, the superintendent is his servant, and consequently so also 
is the subordinate : if not, the superintendent is the master of 
the subordinate ; and all the advantage which the principal has 
over his superintendent, it that of possessing a set of rights, un- 
corroborated by power ; and therefore, as we have seen *, not fit 

(ators seem all to have been of the male sex, down to the days of Catherine. 
1 speak here of those who frame laws, not of those who touch them with 
a- sceptre. 

^ Supra, note, pa^ 359. 
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to constitute a condition of the domestic kind. But be the con- 
dition what it may which is constituted by these rights, of what 
nature can the obligations be, to which the superintendent is 
capable of being subjected by means of them ? They are neither 
more nor less than those which a man is capable of being sub- 
jected to by powers. It follows, therefore, that the functions of 
a principal and his superintendent coincide with those of a 
master and his servant; and consequently that the offences rela- 
tive to the two former conditions will coincide with the offences 
relative to the two latter. 

XLI. Offences to w’hich the condition of a master, like any offencei 
other kind of condition, is exposed, may, as hath been o heady Mndaion*of 
intimated^, be distinguished into such as concern the existence*^ 
of the condition itself, and such as concern the performance of 
the functions of it, while subsisting. First then, with regard to 
such as affect its existence. It is obvious enough that the ser- 
vices of one man may be a benefit to another : the condition of 
a master may therefore be a beneficial one. It stands exposed, 
therefore, to the offences of mongful non-investment, wrongful 
'interception, usurpation, mongful investment, and lorongful di- 
vestment, But how should it stand exposed to the offences of 
mongful abdication, mongful detrectalion, and wrongful imposi- 
tion? Certainly it cannot of itself ; for services, when a man 
has the power of exacting them or not, as he thinks fit, can never 
bo a burthen. But if to the powers, by which the condition of 
a master is constituted, the law thinks fit to annex any obliga- 
tion on the part of the master ; for instance, that of affording 
maintenance, or giving wages, to the servant, or paying money 
to anybody else ; it is evident that in virtue of such obligation 
the condition may become a burthen. In this case, however, 
the condition possessed by the master will not, properly speaking, 
be the pure and simple condition of a master : it will be a kind 
of complex object, resolvable into the beneficial condition of a 
master, and the burthensome obligation which is annexed 
Still however, if the nature of the obligation lies within a naoW 
* Vide bupra, xxvii. 
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compass, and does not, in the manner of that which constitutes 
a trust, interfere with the exercise of those powers by which the 
condition of thesuperior is constituted, the latter, notwithstand- 
ing this foreign mixture, will still retain the name of mastership^. 
In this case therefore, but not otherwise, the condition of a 
master may stand exposed to the ofiences of wrongful abdication, 
wrongful detrectaiion, and wrongful imposition. Next as to the 
behaviour of persons with reference to this condition, while con- 
sidered as subsisting. In virtue of its being a benefit, it is ex- 
posed to disturbance. This disturbance will either be the offence 
of a stranger, or the ofience of the servant himself. Where it is 
the ofience of a stranger, and is committed by taking the person 
of the servant, in circumstances in which the taking of an object 
belonging to the class of things would be an act of theft, or 
(what is scarcely worth distinguishing from theft) an act of em- 
bezzlement : it may be termed servant-stealing. Where it is the 
offence of the servant himself, it is styled breach of duty. Now 
the most flagrant species of breach of duty, and that which in- 
cludes indeed every other, is that which consists in the servant’s 
withdrawing himself from the place in which the duty should be 
performed. This species of breach of duty is termed elopement. 
Again, in virtue of the power belonging to this condition, it is 
liable, on the part of the master to abuse. But this power is 
not coupled with a trust. The condition of a master is there- 
fore not exposed to any offence which is analogous to breach of 
trust. Lastly, on account of its being exposed to abuse, it may 
be conceived to stand, in point of possibility, exposed to bribery. 
But considering how few, and how insignificant, the persons are 
who are liable to bo subject to the power here in question, this 
is an offence which, on account of the want of temptation, there 
will seldom be any example of in practice. Wo may therefore 

' In most civilized natioub there is a sort of domestic condition, in which 
the superior is termed a master, while the inferior is termed sometimes 
indeed a servant, but more particularly and inorc frequently an apprentice. 
In this case, though the sujierior is, in point of usage, known by no other 
name than that of a master, the relationship is in point of fact a mixed one, 
compounded of that of master and that of guardian. 
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reckon thirteen sorts of offences to which the condition of a 
master is exposed ; viz. i. Wrongful non-mvestment of master- 
ship. 2. Wrongful interception of mastership. 3. Wrongful 
divestmentof mastership. 4.Usurpationof mastership. 5,Wrong- 
ful investment of mastership. 6. Wrongful abdication of master- 
ship. 7. Wrongful detrectation of mastership. 8. Wrongful 
imposition of mastership. 9, Abuse of mastership. 10. Dis- 
turbance of mastership, ii. Breach of duty m servants. 

12. Elopement of servants. 13. Servant- stealing. 

XLII. As to the power by which the condition of a master is Vanons 
constituted, this may be either limited or unlimited. When it wnrltude 
18 altogether unlimited, the condition of the servant is styled 
puie slavery But as the rules of language are as far as can 
be conceived from being steady on this head, the term slavery is 
commonly made use of wherever the hmitations prescribed to 
the power of the master arc looked upon as inconsiderable. 
Whenever any such limitation is pre&cnbed, a kind of fictitious 
entityis thereby created, and, in quahtyof an incorporeal object 
of possession, 13 bestowed upon the servant this obj ect is of the 
class of those which are called rights and in the present case is 
termed, in a more particular manner, a liberty , and sometimes a 
privilege, an immunity, or an exemption. Now those limitations 
on the one hand, and these liberties on the other, may, it is evi- 
dent, be as various as the acts (positive or negative) which the 
master may or may not have the power of obliging the servant 
to submit to or to perform. Correspondent then to the infini 
tude of these liberties, is the infimtude of the modifications 
which the ( ondition of mastership (or, as it is more common to 
say in such a case, that of servitude) admits of. These modifi- 
cations, it IS evident, may, in different countries, be infimtcly 
diversified. In different ( ountnes, therefore, the offences charac- 
terised by the above names will, if specifically considered, admit 
of very different desciiptions. If there be a spot upon the earth 
so wretched as to exhibit the spectacle of pure and absolutely 
unlimited slavery, on that spot there will be no such thing as 
any abuse of mastership , which means ucithci more nor less 
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thanthatno abuse of mastership will there betieated onthe foot- 
ing of an offence. As to the question, Whether any, and what, 
modes of servitude ought to be established or kept on foot ? this 
is a question, the solution of which belongs to the civil branch of 
the art of legislation. 

tonSSnethe XLIII. Next, with regard to the offences that may concern 
eo^i^n of the condition of a servant. It might seem at first sight* that a 
condition of this kind could not have a spark of benefit belong- 
ing to it : that it could not be attended with any other con- 
sequences than such as rendered it a mere burthen. But a 
burthen itself may be a benefit, in comparison of a greater bur- 
then. Conceive a man’s situation then to be such, that he must, 
at any rate, be in a state of pure slavery. Still may it be mate- 
rial to him, and highly material, who the person is whom he has 
for his master. A state of slavery then, under one master, may 
be a beneficial state to him, in comparison with a state of slavery 
under another master. The condition of a servant then is ex- 
posed to the several offences to which a condition, in virtue of 
its being a beneficial one, is exposed More than this, where 
the power of the master is limited, and the hmitations annexed 
to it, and thence the liberties of the servant, are considerable, 
the servitude mayeven be positively eligible. For amongst those 
limitations may be such as are sufficient to enable the servant 
to possess property of his own : being capable then of possessing 
property of his own, he may be capable of receiving it from his 
master : in short, he may receive wages, or other emoluments, 
from his master ; and the benefit resulting from these wages 
may be so considerable as to outweigh the burthen of the servi- 

* It may seem at first, that a person who is in the condition of a slave, 
could not have it in his power to engage in such coarse of proceeding as 
would be necessary, in o^er to give him an apparent title to bo reckoned 
among the slaves of another master. But though a slave m point of nght, 
it may happen that he has eloped for instance, and is not a slave in point 
otfaii : or, suppose him a slave m pomt of fact, and ever so vigilantly 

g uarded, still a person connected with him by the ties of sympathy, might 
0 that for him which, though willing and assenting, he might not be able 
to do for himself : might forge a deed of donation, for example, from the 
one master to the other. 
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tude, and, by that means, render that condition more beneficial 
upon the whole, and more eligible, than that of one who is not 
in any respect under the control of any such person as a master. 
Accordingly, by these means the condition of the servant may 
be so eligible, that his entrance into it, and his continuance in it, 
may have been altogether the result of his own choice. That 
the nature of the two conditions may be the more clearly under- 
stood, it may be of use to show the sort of correspondency there 
is between the offences which affect the existence of the one, and 
those which affect the existence of the other. That this cor- 
respondency cannot but be very intimate is obvious at first sight. 
It is not, however, that a given offence in the former cal alogue 
coincides with an offence of the same name in the latter cata- 
logue; usurpation of servantship with usurpation of mastership, 
for example. But the case is, that an offence of one denomina- 
tion in the one catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
constant and certain: but liable to contingencies, as we shall see. 
First, then, wrongful non-investment of the condition of a ser- 
vant, if it be the offence of one who should have been the master, 
coincides with wrongful detrcctation of mastership : if it be the 
offence of a third person, it involves in it non-investment of 
mastership, which, provided the mastership be in the eyes of him 
who should have been master a beneficial thing, but not other- 
wise, is wrongful. 2. Wrongful interception of the condition of 
a servant, if it be the offence of him who should have been 
master, coincides with wrongful detrectation of mastership : if it 
be the offence of a third person, and the mastership be a bene- 
ficial thing, it involves in it wrongful interception of master- 
ship. 3. Wrongful divestment of servantship, if it be the offence 
of the master, but not otherwise, coincides with wrongful ab- 
dication of mastership : if it be the offence of a stranger, it 
involves in it divestment of mastership, which, in as far as the 
mastership is a beneficial thing, is wrongful. 4. Usurpation of 
servantship coincides necessarily with wrongful imposition of 
mastership : it will be apt to involve in it wrongful divestment 
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of mastership ; but this only in the case where the usurper, pre- 
viously to the usurpation, was in a state of servitude under some 
other master. 5 - Wrongful investment of servantship (the ser- 
vantship being considered as a beneficial thing) coincides with 
imposition of mastership ; which, if in the eyes of the pretended 
master the mastership should chance to be a burthen, will be 
wrongful. 6. Wrongful abdication of servantship coincides with 
wrongful divestment of mastership. 7. Wrongful detrectation 
of servantship, with wrongful non-investment of mastership. 
8. Wrongful imposition of servantship, if it be the offence of the 
pretended master, coincides with usurpation of mastership : if 
it be the offence of a stranger, it involves in it imposition of 
mastership, which, if in the eyes of the pretended master the 
mastership should be a burthen, will be wrongful. As to abuse 
of mastership, disturbance of mastership, breach of duty in 
servants, elopement of servants, and servant-stealing, these are 
offences which, without any change of denomination, bear equal 
relation to both conditions. And thus we may reckon thirteen 
sorts of offences to which the condition of a servant stands ex- 
posed : viz. I. Wrongful non-investment of servantship. 2. 
Wrongful interception of servantship. 3. Wrongful divestment 
of servantship. 4. Usurpation of servantship. 5. Wrongful 
investment of servantship. 6. Wrongful abdication of servant- 
ship. 7. Wrongful detrectation of servantship. 8. Wrongful 
imposition of servantship. g. Abuse of mastership. 10. Dis- 
turbance of master-ihip, ii. Breach of duty in servants. 
12. Elopement of servants. 13. Servant-stealing. 

XLIV. We now come to the offences to which the condition 
of a guardian is exposed. A guardian is one who is invested 
with power over another, living within the compass of the same 
family, and called a ward ; the power being to be exercised for 
the benefit of the ward. Now then, what are the cases in which 
it can be for the benefit of one man, that another, living within 
the compass of the same family, should exercise power over him ? 
Consider either of the parties by himself, and suppose him, in 
point of understanding, to be on a level with the other, it seems 
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evident enough that no Buch cases can ever exist K To the pro* 
duction of happiness on the part of any given person (in like 
manner as to the production of any other effect which is the re- 
sult of human agency) three things it is necessary should concur : 
knowledge, inclination, and physical power. Now as there is no 
man who is so sure of being inclined, on all occasions, to promote 
your happiness as you yourself are, so neither is there any man 
who upon the whole can have had so good opportunities as you 
must have had of knowing what is most conducive to that pur- 
pose. For who should know so well as you do what it is that 
gives you pain or pleasure ^ ? Moreover, as to power, it is mani- 
fest that no superiority in this respect, on the part of a stranger, 
could, for a constancy, make up for so great a deficiency as he 
must lie under in respect of two such material points as know- 
ledge and inclination. If then there be a case where it can be 
for the advantage of one man to be under the power of another, 
it must bo on account of some pali)ablo and very considerable 
deficiency, on the part of the former, in point of intellects, or 
(which is the same thing in other words) in point of knowledge 
or understanding. Now there are two cases in which such pal- 
pable deficiency is known to take place. These arc, i. Where 
a man’s intellect is not yet arrived at that state in which it is 
capable of directing his own inclination in the pursuit of happi- 
ness : this is the case of infancy 2. Where by some particular 
known or unknowm circumstance his intellect has either never 
arrived at that state, or having arrived at it has fallen from it ; 
which is the case of insanity. 

By what means thcTi is it to be ascertained whether a man’s 
intellect is in that state or no ? For exhibiting the quantity of 
sensible heat in a human body wc have a very tolerable sort of 
instrument, the thermometer ; but for exhibiting the quantity 

Consider them together indeed, take the sum of the two interests, 
and the case, as we have seen (supra, xl), is then the reverse. That case, 
it is to be remembered, proceeds only uj)on the supposition that the two 
parties are obliged to live together ; for suiipose it to be at their oxition to 
part, the necessity of establishing the power ccabcs. 

* Ch. xvii. j Limits], § i. 

* tice ch. xiii. [Cases unmeet], § iii. 
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of intelligence, we have no such instrument. It is evident, 
therefore, that the line which separates the quantity of intelli- 
gence which is sufficient for the purposes of self-government 
from that which is not sufficient, must be, in a great measure, 
arbitrary. Where the insufficiency is the result of want of age, 
the sufficient quantity of intelligence, be it what it may, does 
not accrue to all at the same period of their lives. It becomes 
therefore necessary for legislators to cut the gordian knot, and 
fix upon a particular period, at which and not before, truly or 
not, every person whatever shall be deemed, as far as depends 
upon age, to be in possession of this sufficient quantity In 
this case then a line is drawn which may be the same for every 
man, and in the description of which, such as it is, whatever 
persons are concerned may be certain of agreeing : the circum- 
stance of time afEording a mark by which the line in question 
may be traced with the utmost degree of nicety. On the other 
hand, where the insufficiency is the result of insanity, there is 
not oven this resource : so that here the legislator has no other 
expedient than to appoint some particular person or persons to 
give a particular determination of the question, in every in- 
stance in which it occurs, according to his or their particular 
and arbitrary discretion. Arbitrary enough it must be at any 
rate, since the only way in which it can be exercised is by 
considering whether the share of intelligence possessed by the 
individual in question does or does not come up to the loose 
and indeterminate idea which persons so appointed may chance 
to entertain with respect to the quantity which is deemed 
sufficient. 

‘ In certain nations, women, whether married or not, have been placed 
in a state of perpetual wardship : this has been evidently founded on the 
notion of adecided inferiority inpoint of intellects on the part of the female 
sex, analogous to that which is the result of infancy or insanity on the part 
of the male. This is not the only instance in which tyranny has taken 
advantage of its own wrong, alleging as a reason for the domination it 
exercises, an imbecility, which, as far as it has been real, has been produced 
by the abuse of that very power which it is brought to justify. Aristotle, 
fasci^ted by the prejudice of the times, divides mankind into two distinct 
species, that of freemen, and that of slaves. Certain men were bom to be 
slaves, and ought to be slaves.— Why f Because they are so. 
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XLV. The line then being drawn, or supposed to be so, it is Duration to 

* Iw civfin to 

expedient to a man who cannot, with safety to himself, be left in it. 
his own power, that he should be placed in the power of another. 

How long then should he remain so ? Just so long as his in- 
ability is supposed to continue ; that is, in the case of infancy, 
till he arrives at that period at which the law deems him to be 
of full age : in the case of insanity, till he be of sound mind and 
understanding. Now it is evident, that this period, in the case 
of infancy, may not arrive for a considerable time : and in the 
case of insanity, perhaps never. The duration of the power be- 
longing to this trust must therefore, in the one case, be very 
considerable ; in the other case, indefinite. 

XLVI. The next point to consider, is what may be the extent Powm tiiat 
of it ? for as to what ought to be, that is a matter to be settled, dune* that 
not in a general analytical sketch, but in a particular and cir- *** 
cumstantial dissertation. By possibility, then, this power may 
possess any extent that can be imagined : it may extend to any 
acts which, physically speaking, it may be in the power of the 
ward to perform himself, or be the object of if exercised by the 
guardian. Conceive the power, for a moment, to stand upon 
this footing : the condition of the ward stands now exactly 
upon a footing with pure slavery. Add the obligation by whk h 
the power is turned into a trust : the limits of the power are 
now very considerably narrowed. What then is the purport of 
this obligation ? Of what nature is the course of conduct it 
prescribes ? It is such a course of conduct as shall be best cal- 
culated for procuring to the ward the greatest quantity of hap- 
piness which his faculties, and the circumstances he is in, will 
admit of : saving always, in the first place, the regard which the 
guardian is permitted to show to his own happiness; and, in the 
second place, that which he is obliged, as well as permitted, to 
show to that of other men. This is, in fact, no other than that 
course of conductwhich the ward, didhebutknow how, ought, in 
point of prudence, to maintain of himself : so that the business 
of the former is to govern the latter precisely in the manner in 
which this latter ought to govern himself. Now to instruct 
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each individual in what manner to govern his own conduct in 
the details of life, is the particular business of private ethics : 
to instruct individuals in what manner to govern the conduct 
of those whose happiness, during nonage, is committed to their 
charge, is the business of the art of private education. The 
details, therefore, of the rules to be given for that purpose, any 
more than the acts which are capable of being committed in 
violation of those rules, belong not to the art of legislation : 
since, as will be scon more particularly hereafter^, such details 
could not, with any chance of advantage, be provided for by the 
legislator. Some general outlines might indeed be drawn by 
his authority ; and, in point of fact, some are in every civilized 
state. But such regulations, it is evident, must be liable to 
great variation : in the first place, according to the infinite 
diversity of civil conditions which a man may stand invested 
with in any given state •. in the next place, according to the 
diversity of local circumstances that may influence the nature of 
the conditions which may chance to be established in different 
states. On this account, theoffences which would beconstituted 
by such regulations could not be comprised under any concise 
and settled denominations, capableof a permanentandextensivc 
application. No place, therefore, can be allotted to them here. 
Offences XLVII. By what has been said, we are the better prepared 
for taking an account of the offences to which the condition in 
a guardian, stands exposed. Guardianship being a private trust, 

is of course exposed to those offences, and no others, by which a 
private trust is liable to be affected. Some of them, however, 
on account of the special quality of the trust, will admit of some 
further particularity of description. In the first place, breach 
of this species of trust may be termed mismanagement of 
guardianship : in the second place, of whatever nature the 
duties are which are capable of being annexed to this condition, 
it must often happen, that in order to fulfil them, it is necessary 
the guardian should be at a certain particular place. Mis< 
management of guardianship, when it consists in the not being, 
* See ch. xvii. [limits], § i. 
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on the occasion in question, at the place in question, may be 
termed desertion of guardianship. Thirdly, It is manifest enough, 
that the object which the guardian ought to propose to himself, 
in the exercise of the powers to which those duties are annexed, 
is to procure for the ward the greatest quantity of happiness 
which can be procured for him, consistently with the regard 
which is due to the other interests that have been mentioned : 
for this is the object which the ward would liavc proposed to 
himself, and might and ought to have boon allowed to propose 
to himself, had he been ca])able of governing his own conduct. 
Now, in order to procure this happiness, it is necessary that he 
should possess a certain power over the objects on the use of 
which such happiness depends. These objcc-ts are either the 
person of the ward himself, or other objects that are extraneous 
to him. These other objects are cither things or persons. As 
to ihiw gs, then, objects of this class, in as far as ama n’s happiness 
depends upon the use of them, arc styled his 'property. The 
case is the same with the services of any persons over whom he 
may happen to possess a beneficial power, or to whose services he 
may happen to possess a beneficial right. Now when property 
of any kind, which is in trust, suffers by the delinquency of him 
with whom it is in trust, such offence, of whatever nature it is 
in other respects, may be styled dissipalion in breach of trust : 
and if it be attended with a profit to the trustee, it may be 
styled peculation'^. Fourthly, For one person to exercise apower 
of any kind over another, it is necessary that tli" latter should 
either perform certain acts, upon being commanded so to do by 
the former, or at least should suffer certain acts to be exercised 
upon himself. In this respect a ward must stand upon the 
footing of a servant : and the condition of a ward must, in this 
respect, stand exposed to the sam*. offences to which that of a 
servant stands exposed : that is, on the part of a stranger, to 
disturbance, which, in particular circumstances, will amount to 
tAe/it ; on the part of the ward, to breach of duty : which, in 
particular circumstances , may be effected by elopement. Fifthly, 

^ Supra, XXXV. 
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There does not seem to be any ofEence concerning guardianship 
that corresponds to dmae of trust : I mean in the sense to which 
the last'mentioned denomination has been here confined ^ The 
reason is, that guardianship, being a trust of a private nature, 
does not, as such, confer upon the trustee any power, either over 
the persons or over the property of any party, other than the 
beneficiary himself. If by accident it confers on the trustee a 
power over any persons whose services constitute a part of the 
property of the beneficiary, the trustee becomes thereby, in 
certain respects, the master of such servants Sixthly, Bribery 

also is a sort of ofience to which, in this case, there is not com- 
monly much temptation. It is an ofience, however, which by 
possibility is capable of taking this direction ; and must there- 
fore be aggregated to the number of the offences to which the 
condition of a guardian stands exposed. And thus we have in 
all seventeen of these offences; viz. i. Wrongful non-investment 
of guardianship. 2. Wrongful interception of guardianship. 
3. Wrongful divestment of guardianship. 4. Usurpation of 
guardianship. 5. Wrongful investment of guardianship. 6. 
Wrongful abdication of guardianship. 7. Detrectation of 
guardianship. 8. Wrongful imposition of guardianship. 9. 
Mismanagement of guardianship. 10. Desertion of guardian- 
ship. II. Dissipation in prejudice of wardship. 12. Peculation 
in prejudice of wardship. 13. Disturbance of guardianship. 14. 
Breach of duty to guardians. 15. Elopement from guardians. 
16. Ward-stealing. 17. Bribery in prejudice of wardship. 
Offencm XLVIII. Next, with regard to offences to which the con- 
dition of wardship is exposed. Those which first affect the 
* existence of the condition itself are as follows : l. Wrongful 

non-investment of the condition of a ward. This, if it be the 
ofience of one who should have been guardian, coincides with 
wrongful detrectation of guardianship : if it be the offence of 
a third person, it involves in it non-investment of guardian- 
ship, which, provided the guardianship is, in the eyes of him 
who should have been guardian, a desirable thing, is wrongful. 

* Vide supra, xxv. * Vide supra, xl. 
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2. Wrongful interception of wardship. This, if it be the offence 
of him who should have been guardian, coincides with wrongful 
detreetation of guardianship ; if it be the offence of a third 
person, it involves in it interception of guardianship, which, 
provided the guardianship is, in the eyes of him who should 
have been guardian, a desirable thing, is wrongful. 3. Wrongful 
divestment of wardship. This, if it be the offence of the 
guardian, but not otherwise, coincides with wrongful abdication 
of guardianship : if it be the offence of a third person, it in- 
volves in it divestment of guardianship, which, if the guardian- 
ship is, in the eyes of the guardian, a desirable thing, is wrongful. 
4. Usurpation of the condition of a ward : an offence not very 
likely to be committed. This coincides at any rate with wrong- 
ful imposition of guardianship ; and if the usurper were already 
under the guardianship of another guardian, it will involve in 
it wrongful divestment of such guardianship 5. Wrongful 
investment of wardship (the wardshijj being considered as a 
beneficial thing) : this coincides with imiJosition of guardianship, 
which, if in the eyes of the pretended guardian the guardianship 
should be a burthen, will be wrongful, b. Wrongful abdication 
of wardship. This coincides with wrongful divestment of 
guardianship. 7. Wrongful detreetation of wardship. This coin- 
cides with wrongful interception of guardianship. 8. Wrongful 
imposition of wardship. This, if the offender be the pretended 
guardian, coincides with usurpationof guardianship: if a stranger, 
it involves in it wrongful imposition of guardianship. As to 
such of the offences relative to this condition, as concern the 
consequences of it while subsisting, they are of such a nature 
that, without any change of denomination, they belong cciually 
to the condition of a guardian and that of a ward. Wc may 

* This efieci it may be thought will not ncceRsanly take place : nince a 
ward may have two guardianH. One man then is guarclian by right ; 
another man comes and makes himself so by usurpation. This may very 
well be, and yet the former may continue guardian notwithstanding. How 
then (it may be asked) is he divested of his guardianship 1 — The answer 
is — Certainly not of the whole of it : but, however, of a part of it : of such 
part as is occupied, if one may so say, that is, of such part of the powers 
and rights belonging to it os are exercised, by the usurjier. 

BBNTHAM rp 
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therefore reckon seventeen sorts of offences relative to the con- 
dition of a ward : l. Wrongful non-investment of wardship. 
2. Wrongful interception of wardship. 3. Wrongful divestment 
of wardship. 4. Usurpation of wardship. 5. Wrongful invest- 
ment of wardship. 6. Wrongful abdication of wardship. 7. 
Wrongful detrectation of wardship. 8. Wrongful imposition of 
wardship, g. Mismanagement of guardianship. 10. Desertion 
of guardianship. li. Dissipation in prejudice of wardship. 
12. Peculation in prejudice of wardship. 13. Disturbance oi 
guardianship. 14. Breach of duty to guardians. 15. Elope- 
ment from guardians. 16. Ward-stealing. 17. Bribery in 
prejudice of wardship. 

pfltaoM „ XLIX. We come now to the offences to which the condition 

touehinstbe 

oMrfU^of of a parent stands exposed : and first, with regard to those by 
which the very existence of the condition is affected. On this 
occasion, in order to see the more clearly into the subject, it will 
be necessary to distinguish between the natural relationship, and 
the legal relationship which is superinduced as it were upon the 
natural one. The natural one being constituted by a particular 
event, which, either on account of its being already past, or on 
some other account, is equally out of the power of the law 
neither is, nor can be made, the sub j ect of an offence. Isa man 
your father ? It is not any offence of mine that can make you 
not his son. Is he not your father ? It is not any offence of 
mine that can render him so. But although he does in fact bear 
that relation to you, I, by an offence of mine, may perhaps so 
manage matters, that he shall not be thought to bear it : which, 
with respect to any legal advantages which either he or you 
could derive from such relationship, will be the same thing as if 
he did not. In the capacity of a witness, I may cause the 
judges to believe that he is not your father, and to decree 
accordingly : or, in the capacity of a judge, I may myself decree 
him not to be your father. Leaving then the purely natural 
relationship as an object equally out of the reach of justice and 
injustice, the legal condition, it is evident, will stand exposed to 
the same offences, neither more nor less, asevery other condition. 
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that is capable of being either beneficial or burthensome, stands 
exposed to. Next, with regard to the exercise of the functions 
belonging to this condition, considered as still subsisting. In 
parentality there must be two persons concerned, the father and 
the mother. The condition of a parent includes, therefore, two 
conditions ; that of a father, and that of a mother, with respect 
to such or such a child. Now it is evident, that between these 
two parties, whatever beneficiary powers, and other rights, as 
also whatever obligations, are annexed to the condition of a 
parent, may be shared in any proportions that can be imagined. 
But if in these several objects of legal creation, each of these two 
parties have severally a share, and if the interests of all these 
parties are in any degree provided for, it is evident that each of 
the parents will stand, with relation to the child, in two several 
capacities : that of a master, and that of a guardian. The con- 
dition of a parent then, in as far as it is the work of law, may 
be considered as a complex condition, compounded of that of a 
guardian, and that of a master. To the parent then, in quality 
of guardian, results a set of duties, involving, as necessary to 
the discharge of them, certain powers : to the child, in the 
character of a ward, a set of rights corresponding to the parent’s 
duties, and a set of duties corresponding to his powers. To the 
parent again, in quality of master, a set of beneficiary powers, 
without any other necessary Uniitation (so long as they last) 
than what is annexed to them by the duties incumbent on him 
in quality of a guardian : to the child, in the character of a 
servant, a set of duties corresponding to the parent’s beneficiary 
powers, and without any other necessary limitation (so long as 
they last) than what is annexed to them by the rights which 
belong to the child in his capacity of ward. The condition of a 
parent will therefore be exposed to all the ofiences to which 
either that of a guardian or that of a master are exposed ; and, 
as each of the parents will partake, more or less, of both those 
characters, the offences to which the two conditions are exposed 
may benominally,asthey willbesubstantially, thesame. Taking 
them then all together, the offences to which the condition of 
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a parent is exposed will stand as follows : i. Wrongful non- 
investment of parentality 1 . 2. Wrongful interception of parent- 
ality. 3- Wrongful divestment of parentality. 4. Usurpation 
of pareutality. 5. Wrongfulinvestmentof parentality. 6. Wrong- 
ful abdication of parentality. 7. Wrongful detrectation of 
parentality. 8. Wrongful imposition of parentality. g. Mis- 
management of parentalguardianship. 10. Desertionof parental 
guardianship, ii. Dissipation in prejudice of filial wardship. 
12. Peculation in prejudice of fihal wardship. 13. Abuse of 
parental powers. 14. Disturbance of parental guardianship. 
15. Breach of duty to parents. 16. Elopement from parents. 
17. Child-stealing. 18. Bribery in prejudice of filial wardship. 
Offence* L. Next With regard to the offences to which the filial con- 
dltw^' the < onditionof a son or daughter, stands exposed. The 

pnnciples to be pursued in the investigation of offences of this 
description have already been suffic iently developed. It will be 
sufficient, therefore, to enumerate them without further dis- 
cussion. The only peculiarities by which offences relative to 
the condition in question stand distinguished from the offences 
relative to all the preceding conditions, depend upon this one 


* At first view it may seem a solecism to speak of the condition of 
parentality as one which a man can have need to be invested with. The 
reason is, that it is not common for any ceremony to be required as neces- 
sary to a man’s being deemed in law tin father of siu h or such a child 
But the institution of such a ceremony, whithir advisable or not, is at 
least perfectly conceivable Nor are there wanting cases in which it has 
actually been exeinpliiicd By an article in the Roman law, adopted by 
many modern nations, an illegitimate child is rendcitd legitimate by the 
subsequent marriage of his iiarents If then a priest, or other person whose 
office it was, wcie to icfuse to join a man and woman m matrimony, such 
refusal, besides being a wrongful non-investment with respect to the two 
matrimonial condition'., would beawi ongf ul non-investment of parentality 
and filiation, to the prejudice of any children who should have boon 
legitimated 

• In English we have no word that will serve to express with propriety 
the person who bears the relation opposed to that of parent The word 
child IS ambiguous, being employed in another sense, perhaps more fre- 
quently than m this . more frequently m opposition to a person of juU age, 
an adidt, than in eorrolation to a parent For the condition itself we have 
no other word than filiation ; an ill-contnved term, not analogous to 
paUrnttp and maternity : the proper term would have been filiality : the 
word filiation is as frequently, perhaps, and more consistently, put for the 
act of estabhshmg a person m the possession of the condition of fihahty. 
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circumstance ; viz. that it is certain every one must have had a 
father and a mother ; at the same time that it is not certain that 
every one must have had a master, a servant, a guardian, or a 
ward. It will be observed all along, that where a person, from 
whom, if alive, the benefit would be taken, or on whom the 
burthen would be imposed, bo dead, so much of the mischief is 
extinct along with the object of the offence. There still, how- 
ever, remains so much of the mischief as depends upon the ad- 
vantage or disadvantage which might accrue to persons related, 
or supposed to be related, in the several remoter degrees, to him 
in question. The catalogue then of these offences stands as 
follows: I. Wrongful non investment of filiation. This, if it be 
the offence of him or her who should have been recognised as the 
parent, coincides with wrongful detrectation of parental! ty : if it 
be the offence of a third person, it involves in it non-investment 
of parentality, which, provided the parentality is, in the eyes of 
him or her who should have been recognised as the parent, a 
desirable thing, is wrongful. 2. Wrongful interception of filia- 
tion. This, if it be the offence of him or her w'ho should have 
been recognised as the parent, coincides with wrongful detrecta- 
tion of parentality : if it be the offence of a third person, it 
involves in it interception of parentality, which, provided the 
parentality is, in the eyes of him or her who should have been 
recognised as parent, a desirable thing, is wrongful. 3. Wrongful 
divestment of filiation. This, if it be the offence of him or her 
who should be recognised as parent, coincides with wrongful 
abdication of parentality : if it be the offence of a third person, 
it involves in it divestment of parentality ; to wit, of paternity, 
or of maternity, or of both ; which, if the parentality is, in the 
eyes of him or her who should be recognised as parent, a desir- 
able thing, are respectively wrongful. 4- Usurpation of filiation. 
This coincides with wrongful imposition of parentality ; to wit, 
either of paternity, or of maternity, or of both : and necessarily 
involves in it divestment of parentality, which, if the parentality 
thus divested were, in the eyes of him or her who are thus 
divested of it, a desirable thing, is wrongful 5- Wrongful 
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investment of filiation : (the filiation being considered as a bene- 
ficial thing.) This coincides with imposition of parentality, which, 
if in the eyes of the pretended father or mother the parentality 
should be an undesirable thing, will be wrongful. 6. Wrongful 
abdication of filiation. This necessarily coincides with wrongful 
divestment of parentality; it also is apt to involve in it wrongful 
imposition of parentality ; though not necessarily either to the 
advantage or to the prejudice of any certain person. For if a 
man, supposed at first to be your son, appears afterwards not to 
be yours, it is certain indeed that he is the son of some other 
man, but it may not appear who that other man is. 7. Wrongful 
detrectation of filiation. This coincides with wrongful non- 
investment or wrongful interception of parentality. 8. Wrongful 
imposition of filiation. This, if it be the offence of the pretended 
parent, coincides necessarily with usurpation of parentality : if it 
bethcoffence of athird person,itnccessanlyinvolves imposition 
of parentality; as also divestment of parentality : either or both 
of which, according to thecircumstanccabovcmentioned,may or 
may not be wrongful, g. Mismanagement of parental guardian- 
ship. 10. Desertion of parental guardianship. II. Dissipation 
in prejudice of filial wardship. 12. Peculation in prejudice of 
filial wardship. 13. Abuse of parental power. 14. Disturbance 
of parental guardianship. 15. Breach of duty to parents. 
16. Elopement from parents. 17. Child-stealing. 18. Bribery 
in prejudice of parental guardianship. 

Condition of LI. We shall now be able to apply ourselves with some 

a husbftnd. , . i. * 

advantage to the examination of the several offences to which 

nghta! that the marital condition, or conditionof a husband, stands exposed, 
t^t. A husband is a man, between whom and a certain woman, who 
in this case is called his wife, there subsists a legal obligation for 
the purpose of their living together, and in particular for the 
purpose of a sexual intercourse to be carried on between them. 
This obligation will naturally be considered in four points of 
view : i. In respect of its commencement. 2. In respect of the 
placing of it. 3. In respect of the nature of it. 4. In respect of 
its duration. First then, it is evident, that in point of possibility. 
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one method of commencement is as conceivable as another : the 
time of its commencement might have been marked by one sort 
of event (by one sort of signal, as it may here be called) as well 
as by another. But in practice the signal has usually been, as 
in point of utility it ought constantly to be, a contract entered 
into by the parties : that is, a set of signs, pitched upon by the 
law, as expressive of their mutual consent, to take upon them this 
condition. Secondly, and thirdly, with regard to the placing of 
the obligations which arc the result of the contract, it is evident 
that they must rest either solely onone side, or mutually on both . 
On the first supposition, the condition is not to be distinguished 
from pure slavery. In this case, either the wife must be the 
slave of the husband, or the husband of the wife. The first of 
these suppositions has perhaps never been exemplified ; the op- 
posing influence of physical causes being too universal to have 
ever been surmounted : the latter seems to have been exemplified 
but too often ; perhaps among the first Romans ; at any rate, in 
many barbarous nations. Thirdly, with regard to the nature 
of the obligations. If they are not suffered to rest all on one 
side, certain rights are thereby given to the other. There must, 
therefore, be rights on both sides. Now, where there are mutual 
rights possessed by two persons, as against each other, either 
there are powers annexed to those rights, or not. But the 
persons in question are, by the supposition, to live together : in 
which case we have shown that it is not only expedient, but in 
a manner necessary, that on one side there should be powers. 
Now it is only on one side that powers can be ; for suppose them 
on both sides, and they destroy one another. The question is 
then. In which of the parties these powers shall be lodged ? we 
have shown, that on the principle of utility they ought to be 
lodged in the husband. The powers then which subsist being 
lodged in the husband, the next question is. Shall the interest 
of one party only, or of both, be consulted in the exercise of 
them ? it is evident, that on the principle of utility the interests 
of both ought alike to be consulted : since in two persons. 


* Supra, xl. note. 
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commission of the above ofence, is the necessary accomplice. 
Thirdly, Disturbing cither of the parties to this engagement, in 
the possession of these characteristic services, may, in like man- 
ner, be distinguished from the ofEence of disturbing them in the 
enjoyment of the miscellaneous advantages derivable from the 
same condition ; and on whichever side the blame rests, whether 
that of the party, or that of a third person, may be termed 
wrongful withholding of connubial services. And thus we have 
one-and-twenty sorts of oSenccs to which, as the law stands at 
present in Christian countries, the condition of a husband stands 
exposed : viz, i. Wrongful non-investment of the condition of a 
husband. 2. Wrongful interception of the condition of a hus- 
band. 3. Wrongful divestment of the condition of a husband. 
4. Usurpation of the condition of a husband. 5. Polygamy. 
6. Wrongful investment of the condition of a husband. 7. 
Wrongful abdication of the condition of a husband. 8. Wrong- 
ful detrectation of the condition of a husband. 9. Wrongful 
imposition of the condition of a husband. 10. Mismanagement 
of marital guardianship, ii. Desertion of marital guardian- 
ship. 12. Dissipation in prejudice of matrimonial wardship. 13. 
Peculation in prejudice of matrimonial wardship. 14. Abuse 
of marital power. 15. Disturbance of marital guardianship. 
16. Wrongful withholding of connubial services. 17. Adultery. 
l8. Breach of duty to husbands. 19. Elopement from husbands. 
20. Wife-stealing. 21. Bribery in prejudice of marital guardian- 
ship 

LIII. Next with regard to the offences to which the condition 
of a wife stands exposed. From the patterns that have been 
exhibited already, the coincidences and associations that take 
place between the offences that concern thcexistenceof this con- 
dition and those which concern the existence of the condition of 
a husband, may easily enough be apprehended without farther 


^ I, SBMi-rxTBLic offences. — Falsehoods contesting, or offences against 
justice destroying, the validity of the marriages of people of certain de- 
scriptions : such as Jews, Quakers, Hugonots, &c. 

II. SEtF-EBt.iBMSo offences. — ^Improvident marriage on the part of 
minors. 
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repe^tions. The catalogue of those now under consideration 
will be precisely the same in every article as the catalogue last 
exhibited. 

LIV. Thus much for the several sorts of offences relative to 
the several sorts of domestic conditions: those which are consti* 
tuted by such natural relations as are contiguousbeing included. 
There remain those which are uncontiguous : of which, after 
so much as has been said of the others, it will naturally be ex- 
pected that some notice should be taken. These, however, do 
not afford any of that matter which is necessary to constitute a 
condition. In point of fact, no power seems ever to be annexed 
to any of them. A grandfather, perhaps, may be called by the 
law to take upon him the guardianship of his orphan grand- 
son : but then the power he has belongs to him not as grand- 
father, but as guardian. In point of possibility, indeed, power 
might be annexed to these relations, just as it might to any 
other. But still no now sort of domestic condition would result 
from it : since it has been shown that there can be no others, 
that, being constituted by power, shall be distinct from those 
which have been already mentioned. Such as they are, how- 
ever, they have this in common with the before-mentioned rela- 
tions, that they are capable of importing either benefit or 
burthen : they therefore stand exposed to the several offences 
whereby those or any other relations are liable to be affected in 
point of existence. It might be expected, therefore, that in 
virtue of these offences, they should be added to the list of the 
relations which are liable to be objects of delinquency. But the 
fact is, that they already stand included in it : and although not 
expressly named, yet as effectually as if they were. On the 
one hand, it is only by affecting such or such a contiguous rela- 
tion that any offence affecting uncontiguous relations can take 
place. On the other hand, neither can any offence affecting the 
existence of the contiguous relations be committed, without 
affecting the existence of an indefinite multitude of such as are 
uncontiguous. A false witness comes, and causes it to be be- 
lieved that you are the sou of a woman, who, in truth, is not 



youi mother. What follows ? An endless tribe of other*false 
persuasions — that you are the grandson of the father and of the 
mother of this supposed mother ; that you are the son of some 
husband of hers, or, at least, of some man with whom she has 
cohabited : the grandson of his father and his mother ; and so 
on : the brother of their other children, if they have any : the 
brother-in-law of the husbands and wives of those children, if 
married : the uncle of the children of those children : and so on. 
— On the other hand, that you are not the son of your real 
mother, nor of your real father : that you are not the grandson 
of either of your real grandfathers or grandmothers ; and so on 
without end : all which persuasions result from, and are included 
in, the one original false persuasion of your being the son of this 
your pretended mother. 

It should seem, therefore, at first sight, that none of the 
offences against these uncontiguous relations could ever come 
expressly into question : for by the same rule that one ought, so 
it might seem ought a thousand others : the offences against the 
nneontiguous being merged as it were in those which affect 
the contiguous relations. So far, however, is this from being 
the case, that in speaking of an offence of this stamp, it is not 
uncommon to hear a great deal said of this or that uncontiguous 
relationship which it affects, at the same time that no notice at 
all shall be taken of any ol those which are contiguous. How 
happens this 1 Because, to the uncontiguous relation are an- 
nexed perhaps certain reniaikable advantages or disadvantages, 
while to all the intermediate relations none shall be annexed 
which are in comparison worth noticing. Suppose Antony or 
Lopidus to have contested the relationship of Octavius (after- 
wards Augustus) to Caius Julius Caesar. How could it have 
been done ? It could only have been by contesting, either Oc- 
tavius’s being the son of Atia, or Atia’s being the daughter of 
Julia, or Julia’s being the daughter of Lucius Julius Ciesar, or 
Lucius Julius Caesar’s being the father of Caius. But to have 
been the son of Atia, or the grandson of Julia, or the groat 
grandson of Lucius Julius Caesar, was, in comparison, of small 
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importance. Those intervening relationships were, compara- 
tively speaking, of no other use to him than in virtue of their 
being so many necessary links in the genealogical chain which 
connected him with the sovereign of the empire. 

As to the advantages and disadvantages which may happen to 
be annexed to any of those uncontiguous relationships, we have 
seen already that no powers over the correlative person, nor any 
corresponding obligations, are of the number. Of what nature 
then can they be ? They are, in truth, no other than what are 
the result either of local and accidental institutions, or of some 
spontaneous bias that has been taken by the moral sanction. It 
would, therefore, be to little purpose to attempt tracing them 
out a prion by any exhaustive process : all that can be done is, 
to pick up and lay together some of the principal articles in each 
catalogue by way of specimen. The advantages which a given 
relationship is apt to impart, seem to be referable chieflv to the 
following heads : i. Chance of succession to the property, or a 
part of the property, of the correlative person. 2. Chance of 
pecuniary support, to be yielded by the correlative person, either 
by appointjnent of law, or by spontaneous donation. 3. Ac- 
cession of legal rank ; including any legal privileges which may 
happen to be annexed to it : such as capacity of holding such 
and such beneficial offices ; exemption from such and such 
burthensome obligations ; for instance, paying taxes, serving 
burthensome offices, &c. &c. 4. Accession of rank by courtesy ; 
including the sort of reputation which is customarily and spon- 
taneously annexed to distinguished birth and family alliance : 
whereon may depend the chance of advancement in the way of 
marriage, or in a thousand other Avays less obvious. The dis- 
advantages which a given relation is liable to impart, seem to be 
referable chiefly to the following heads ; i. Chance of being 
obliged, either by law, or by force of the moral sanction, to yield 
pecuniary support to the correlative party. 2. Loss of legal 
rank : including the legal disabilities, as well as the burthensome 
obligations, which the law is apt to annex, sometimes with in- 
justice enough, to the lower stations. 3. Loss of rank by 
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courtesy : including the loss of the advantages annexed by 
custom to such rank. 4. Incapacity of contracting matrunony 
-with the correlative person, where the supposed consanguinity 
or affimty hes within the prohibited degrees K 

* In pursuance of the plan adopted with relation to semi-puhhc and self- 
regarding offences, it may here be proper to exhibit such a catalogue as the 
nature of the design will admit, of the several genera or inferior divisions 
of public offences 

I Oftevcxs against the bxtbbnai. sbcubity of the state i. Treason 
(in favour of foreign enemies) It may be positive or negative (negative 
consistmg, for example, m the not opposmg the commission of positive) 
2 Espionage (in favoui of foreign rivals not yet enemies) 3 Injunes to 
foreigners at large (in<. lading piracy) 4 Injuries to privileged foreigners 
(such as ambaasadors) 

II Obtbitcbs AQAiNsr JUSTICE Offences against judicial trust viz 
Wrongful non-investment of judicial trust, wron^ulmteiception of judicial 
trust, wrongful divestment of juduial trust, usurpation of judicial trust, 
wrongful investment of judicial trust, wrongful abdication of judicial trust, 
wrongful detrectation of judicial trus^ wrongful imposition of j udicial trust, 
breach of judicial trust, abuse of judicial trust, disturbance of judicial 
trust, and bribery m prejuthco of judicial trust 

Breach and abuse of judicial tiust may be either intentional or unmten- 
tional Intentional is culpable at any rate Unintentional will proceed 
cither from inadvertt nci , or from rais-supposal if the inadvertence be 
coupled with hocdlessnoss, or the mis-supposal with rashness,it is culpable 
if not, blameless For the particular acts by whu b the exercise of judicial 
trust may be see B 1 tit [Offences against justice] They are too 

multifarious, and too ill provided with names, to be exhibited here 

If a man fails in fulhllmg the duties of this trust, and thereby comes 
either to break or to abuse it, it must bo through some dehcienc y m the 
three requisite and only requisite endowments, of knowledge, mchnation, 
and power [See supra, xxvii ] A deficiency ui any of those points, if 
any person bt in fault, may proc eed either from his own fault, or from the 
fault of those who should ac t with or under him If persons who are in 
fault are persons invested with judicial trust, the offence cornea under the 
head of breach or abuse of trust if other jieisons, under that of distiirl> 
anre of trust 

The ill effects of any breach, abuse, or disturbance of judicial trust, will 
consist in the production of some artielc or ai tides in the list of the mis- 
chiefs which it ought to be the original purpose of judicial procedure to 
remedy or avert, and of thosi which it ought to be the incidental purpose 
of it to av Old produemg These are either primary (that is immediate) or 
remote remote are of the 2nd, 3rd, or 4th ordei, and so on The primary 
are those which import actual pain to persons assignable, and arc therefore 
mischievous in themselvts the secondary ore mischievous on account of 
the tendency they have to produce some article or articles m the catalogue 
of those of the fust order , and are therefore mischievous in their effects. 
Those of the 3rd order are mischievous only on account of the connection 
they have m the way of productive tendency, as before, with these of the 
2nd order and so on 

Primary inconveniences, which it ought to be the object of procedure to 
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LV. We come now to civil conditions : these, it may well be CivUcon- 
imagined, maybe infinitely various ; as various as the acts which ^ * 

provide against, are, i. The continuance of the individual offence itself, 
and thereby the increase as well as continuance of the mischief of it. 2. 

The continuance of the whole mischief of the individual offence. 3. The 
continuance of a part of the mischief of the individual offence. 4. Total 
want of amends on the part of persons injured by the offence. 5. Partial 
want of amends on the part of persons injured by the offence. 6. Super* 
fluous punishment of delinquents. 7. Unjust punishment of persons 
accused. 8. Unnecessary labour, exjiense, or other suffering or danger, on 
the part of superior judicial officers. 9. Unnecessary labour, expense, or 
other suffering or danger, on the part of ministerial or other subordinate 
judicial officers. lO. Unnecessary labour, ex}>ense, or other suffering or 
danger, on the part of persons whoso eo-o})eration is requisite pro re naici, 
in order to make up the necessary complement of knowledge and power 
on the part of judicial officers, who are such by profession. 1 1. Unneces- 
sary labour, expense, or other suffering or danger, on the part of persons at 
large, coming under the sphere of the operations of the persons above- 
mentioned. 

Secondary inconveniences are, in the consultative, pre-interpretative (or 
purely civil) branch of procedure, i. MisinterpretatioD or adjudication. 

In the executive (including the penal) branch. 2. Total impunity of de- 
linquents : (as favouring the jiroduction of other offences of the like 
nature). 3. Partial impunity of delinquents. 4. Application of punish- 
ment improper in specie, though perhaps not in degree (this lessening (ho 
beneficial efficacy of the quantity employed). 5. Uniiconoinieal applica- 
tion of punishment, though proper, perhaps, as well in specio as in degree. 

6. Unnecessary pecuniary expense on the part of the state. 

Inconveniences of the 3rd order arc, i. Unnecessary delay. 2. Unueees- 
sa^ intricacy. 

Liconveuiences of the 4th order are, i. Breach, 2. Abuse, 3. Disturb- 
ance, of judicial trust, as above : viz. in as far as the.se offences are pre- 
liminary to and distinct from those of the 2nd and 3rd orders. 

Inconveniences of the sth order are. Breach of the several regulations of 
procedure, or other regulations, made in the view of obviating the ineon- 
venienccs above enumerated : viz. if preliminary and distinct, as before. 

in. Ofvehces against the PBEVBirrivB branch of the police. i. 

Offences against pACAanoparanomte trust : (^dva; , to prevent ; ttapavoiua, 
an offence). 2. Offences against phtlmio-aympkoric trust : (vv/Kfopu, a 
calamity). The two trusts may be termed by the common ap^iollation of 
prophylactic : {epu, beforehand, and tpvXaTTo;, to guard against). 

IV. Oefeeces against the public fobce. i. Offences against military 
trust, corresponding to those against judicial trust. Military desertion is 
a breach of military duty, or of military trust. Favouring desertion is a 
disturbance of it. 2. Offences against that branch of public trust whicli 
consists in the management of the several sorts of things appropriated to 
the purposes of war : such as arsenals, fortifications, dock-yards, ships of 
war, artillery, ammunition, military magazines, and so forth. It might bo 
termed polemo-tamieulie : from v 6 \fpios, war ; and rapuevs, a steward 


I A number of dUTerent brauchee of public trust, none of which have }et been provided 
with appeilatlveSi have here been brought to view ; whicli then were best ? to coin new names 
for them out of the Greek: or, instead of a word to make use of a whole sentence? In 
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a man may be cither commanded or allowed, whether for his 
own benefit, or that of others, to abstain from or to perform. 

Y. OiFEKCES against the positive mcBBasB of the hatioeai. tbuoitp. 
I. Ohenees against cputcmo-threfitt^ trust. {imarrtiJLr), knowledge; and 
rptipai, to nourish or promote). 2. Oilences against cupcedagogic trust . 
(»5, well ; and rraedayaryeoj, to educate). 3 . Offences against noso-comtal 
trust, (fuitos, a disease ; and ko/h Co*, to take care of). 4 Offences against 
moro-coinial trust : (fiipos, an insane person). 5. Offences against ptocho- 
comial trust : (vTcuxoi, the poor). 6. Offences against antcmblettc trust : 
(uvrritffaAXai, to bestow m reparation ot a loss). 7 Offences against Aedo- 
narchic trust . {nSoval, pleasures ; and apxnpai, to preside over). The 
above arc examples of the jirmcipal cstablishmonts which should or might 
be set on foot for the purpose of making, in so many different ways, a 
positive addition to the stock of national felicity To exhibit an exhaustive 
analysis of the possible total of these establishments would not be a very 
easj task . nor on the piescnt occasion is it a necessary one : for be they 
of -what nature and in what number they may, the offences to which they 
stand exposed will, in as far as they are olTent os against trust, be m jioint 
of denomination the same - and as to wliat turns uxion the particular natui o 
of each trust, they will be of too local a natuie to come within the present 
plan. 

All these trusts might be comprised under some such general name as 
that of aqatho-pouuUc trust . (ayajOonoittu, to do goofl to any one). 

VI Oepenoes against the pubijo weajik i. Non-payment of for- 
feitures. 2 Non-]iayment of taxes, inehidmg smuggling 3. Breach of 
the several regulations made to prevent the e\ usion of taxes. 4. Olli ncos 
against fiscal tiust • the sdiiie as offences agomst judicial and military 
trusts Offences against the oiigmal levenuc, not accruing cither from 
taxes or forft itnres, such as that arising fiom the public demesnes, stand 
upon the same footing as offences against jjiivato pioperty. 5. Offences 
against dcmoiio-tamii.ut%c trust {^kjnoaia, thmgs belongmg to the public ; 
and TOfUivs, a steward) via agamst that trust, of which the object is to 
apply to their several dcstiuations such article's of the jiublic wealth as oio 
piovided for the indis eliminate accommodation of individuals • such as 
public roads and watiTs, pubhc harbours, post-offices, and packet boats, and 
the stock belonging to them, market-|)laices, and other such pubhc build- 
ings, race-grounds, Tjublic walks, and so foitli Offence s of this description 
will bo apt to coincide with offences against agaiho-pou-vtic trust as above, 
01 with offences againstcfAwo-pZwiiatic trust heic*attcT mciitioncd, aceordmg 
as the benefit m ciuestion is consickied lu itself, or as lesulting from tbo 
applu ation of such or sucli a branch or portion of the public wealth 

\ll Ol^L^rEs against roFiTL XU ON i Kiiiigialioii 2. Suicide 3. 
Proeurenienf of impotence or borienncss. 4 Abortion 5. Unprohho 
coition 6 Celibacy. 

VIII OrrEECES against the SAnoEAi, weaeih i. Idleness. 2. 
Broach of the regulations made in the view of preventing the appheation 
of industry to purposes less prohtable, in prejudice of purposes more pro- 
fitable 3 Offences against Uhno-jivitatre trust : {iOvos, the nation at 
large ; irKovri^tu, to enrich). 


Enslwh, nnd in rroiidi, tlicie i« no other alternative, no more than in any of the otlioi 
■oiithern language*. It iciti with the reader to determine. 
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As many difieient denominations as there are of persons distin- 
guished with a view to such commands and allowances (those 

IX. OvvBiTCEis against the sovxRsiGiTTy i. Offenoes against sovereign 
trust : corresponduig to those against judicial, projihylactic, military, and 
fiscal busts. Offensive rebellion includes wrongful mterception, wrongf iil 
divestment, usurpation, and wrongful investment, of sovereign trust, with 
the offenoes accessory thereto Where the trust w in a single person, 
wrongful mterception, wrongful divestment, usurpation, and wrongful in- 
vestment cannot, any of them, be committed without rebellion abdication 
and detrectation can never be deemed wrongful breach and abuse of 
sovereign trust can scarcely be punished . no more can biibe-taking : 
wrongful imposition of it is scarce practicable When the save reignty is 
shored among a number, wrongful interception, wrongful divestment, 
usurpation, and wrongful mvostment, may be c ommittod without rebellion . 
none of the offences against this trust are impractitable ; nor is there any 
of them but might bo punished Defensive rebellion is disturbance of this 
trust I’ohtical tumults, political defamation, and pohtical vilification, are 
offences accessory to such disturbance. 

Sovereign power (which, upon the principle of utility, can never be other 
than fiduciary) is exercised cither by rule or without rule . in the latter 
case it may be termed autocratic : m the former case it is divided into two 
branches, the legislative and the cxcctUtvcK In either ease, where the 
designation of the person by whom the power w to be possessed, depends 
not solely upon mere physical events, such as that of natural succession, 
but in any sort upon the will of another person, the latter jiossesses an 
investitive power, or right of investiture, with regard to the power m ques- 
tion • in like manner may any person also possess a divestilii e power The 
powers above enumerated, such as judicial power, military power, and so 
forth, may therefore be exercisable by a man, either directly, f/roprii 
manu , or indirectly, manu aliend *. Power to be exereiscd manu aitend 
is investitive, which may or may not be accomiian’cd by divestitive. Of 
sovereign power, whetlier autocratic, legislative, or executive, the soveial 
public trusts above mentioned form so many suhordmato branches. Any 
of these powers may be placed, cither, i m an mdividual; or, 2 in a body 
politic who may be either suiireme or suboriiiiiato. Subordination on the 
part of a magistrate may be cNtablished, 1 By the person’s being punish- 
able : 2. By his bemg removable : 3 By the orders bung reversible. 

X. OvrsNCBS against bbuc,ion 1 Offences tcmding to veaken the 
force of the religious sanction including blasphemy and profaneness 2. 
Offenoes tending to misapply the force of the rchgious sanction mcludmg 
false prophecies, and other pretended revelations ; also heresy, where the 
doctrine broached ispemiciousto thetemj. oral mterests of the coiiimumty 
3 Offences agamst religious trust, where any such is thought fit to be 
established. 

XI. Ofvxncxs against the natloxal intbbbst m general, i. Immoral 
publications. 2. Offences against the trust of an ambassador ; or, as it 
might be termed, preahcutic trust 3 Offences agamst the trust of a 
privy-counsellor ; or, as it might be termed, syrnbouJeviie trust 4 In 


1 Seo cb, zvii. [ItiimCs], § 111. 

3 In the fnmiLr cane, the power might bo termed tn one woid, autochxrous in the latter 
hftci ochtt ous (auror, a man’s own , n Itaiid , erepoc, another’s}, 
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denominations only excepted wticli relate to the conditions 
above spoken of under the name of domestic ones) so many civil 
conditions one might enumerate. Means however, more or less 
explicit, may be found out of circumscribing their infinitude. 

What the materials arc, if so they may be called, of which 
conditions, or any other kind of legal possession, can be made 
up, we have already seen : beneficial powers, fiduciary powers, 
beneficial rights, fiduciary rights, relative duties, absolute duties . 
T3ut as many conditions as import a power or right of the 
fiduciary kind, as possessed by the person whose condition is 
in question, belong to the head of trusts. The catalogue of 
the offences to which these conditions are exposed, coincides 
therefore exactly with the catalogue of ofienccs against trust : 
under which head they have been considered in a general point 
of view under the head of offences against trust r and such of 
them as are of a domestic nature, in a more particular manner 
in the character of offences against the several domestic condi- 
tions. Conditions constituted by such duties of the relative 
kind, as have for their counterparts trusts constituted by fidu- 
ciary powers, as well as rights on the side of the correlative 
party, and those of a private nature, have also been already dis- 
cussed under the appellation of domestic conditions. The same 
observation maybe applied to the conditions constituted by such 
powers of the beneficial kind over persons as are of a private 
nature ; as also to the subordinate correlative conditions con- 
stituted by the duties corresponding to those rights and powers. 
As to absolute duties, there' is no instance of a condition thus 
created, of which the institution is upon the principle of utility 
to be justified ; unless the several religious conditions of the 
monastic kind should be allowed of as examples. There remain, 
as the only materials out of which the conditions which yet re- 
main to be considered can be composed, conditions constituted 
by beneficial powers over things ; conditions constituted by 

pure or mixed monarchies, prodigality on the part of porsonswho are about 
the person of the sovereign, though without being invested with any specific 
trust. 5. Excessive gaming on the part of the same persons. 6. Taking 
presents from rival powers without Leave. 
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beneficial rights to things (that is, rights to powers over things) 
or by rights to those rights, and so on ; conditions constitated 
by rights to services ; and conditions constituted by the duties 
corresponding to those respective rights. Out of these are to be 
taken those of which the materials are the ingredients of the 
several modifications of property, the several conditions of pro- 
prietorship. These are the conditions, if such for a moment 
they may be styled, which having but here and there any specific 
names, are not commonly considered on the footing of condi- 
tions : so that the acts which, if such conditions were recognised, 
might be considered as offences against those conditions, ace not 
wont to be considered in any other light than that of offences 
against property. 

Now the case is, as hath been already intimated that of 
these civil conditions, those which are wont to be considered 
under that name, are not distinguished by any uniform and 
explicit line from those of which the materials arc wont to be 
carried to the head of property : a set of rights shall, in one 
instance, be considered as constituting an article of property 
rather than a condition : while, in another instance, a set of 
rights of the same stamp is considered as constitxiting rather a 
condition than an article of property. • This will probably be 
found to be the case in all languages : and the usage is dif- 
ferent again in one language from what it is in another. From 
these causes it seems to be impracticable to subject the class of 
civil conditions to any exhaustive method : so that for making 
a complete collection of them there seems to be no other ex- 
pedient than that of searching the language through for them, 
and taking them as they come. To exemplify this observation, 
it may be of use to lay open the structure as it were of two or 
three of the principal sorts or classes of conditions, comparing 
them with two or three articles of property which appear to 
be nearly of the same complexion : by this means the nature 
and generation, if one may so call it, of both these classes of 
ideal objects may be the more clearly imderstood. 

' iiuyra, xviL 
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The several sorts of civil conditions that are not fiduciary may 
all, or at least the greater part of them, be comprehended under 
the head of rank, or that of profession ; the latter word being 
taken in its most extensive sense, so as to include not only what 
arc called the liberal professions, but those also which are exer- 
cised by the several sorts of traders, artists, manufacturers, and 
other persons of whatsoever station, who are in the way of 
making a profit by their labour. Among ranks then, as well as 
professions, let us, for the sake of perspicuity, take for examples 
such articles as stand the clearest from any mixture of either 
fiduciary or beneficial power. The rank of knighthood is con- 
stituted, how ? by prohibiting all other persons from performing 
certain acts, the performance of which is the symbol of the 
order, at the same time that the knight in question, and his 
companions, are permitted : for instance, to wear a ribbon of a 
certain colour in a certain manner: to call himself by a certain 
title : to use an armorial seal with a certain mark on it. By 
laying all persons but the knight under this prohibition, the 
law subjects them to a set of duties : and since from the dis- 
charge of these duties a benefit results to the person in whoso 
favour they are created, to wit, the benefit of enjoying such a 
share of extraordinary reputation and respect as men are wont 
to yield to a person thus distinguished, to discharge them is to 
render him a service : and the duty being a duty of the negative 
class, a duty consisting in the performance of certain acts of the 
negative kind the service is what may be called a service of 
forbearance. It appears then, that to generate this condition 
there must be two sorts of services : that which is the imme- 
diate cause of it, a service of the negative kind, to be rendered 
by the community at large : that which is the cause again of 
this service, a service of the positive kind, to be rendered by 
the law. 

The condition of a professional man stands upon a narrower 
footing. To constitute this condition there needs nothing more 
than a permission given him on the part of the legislator to 
' See ch. vii. [Actions] viii. 



XVI.] Division of Offences. 293 

perform those acts, in the performance of which consists the 
exercise of his profession : to give or sell his advice or assistance 
in matters of law or physic : to give or sell his services as em- 
ployed in the executing or overseeing of a manufacture or piece 
of work of such or such a kind ; to sell a commodity of such or 
such a sort. Here then we sec there is but one sort of service 
reqTxisitc ; a service which may be merely of the negative kind, 
to be rendered by the law ; the service of permitting him to 
exercise his profession : a service which, if there has been no 
prohibition laid on before, is rendered by simply forbearing to 
prohibit him. 

Now the ideal objects, which in the cases above specified are 
said to be conferred upon a man by the services that are re- 
spectively in question, are in both cases not articles of property 
but conditions. By such a behaviour on the part of the law, 
as shall be the reverse of that whereby they were respectively 
produced, a man may be made to forfeit them : and what ho is 
then said to forfeit is in neither case his property ; but in one 
case, his rank or dignity : in the other case, his trade or his 
profession : and in both cases, his condition. 

Other cases there arc again in which the law, by a process of 
the same sort with that by which it constituted the former of 
the two above-mentioned conditions, confers 011 him an ideal 
object, which the laws of language have placed under the head 
of property. The law permits a man to sell books ; that is, all 
sorts of books in general. Thus far all that it has done is to 
invest him with a condition : and this condition he would 
equally possess, although everybody else in the world were to 
sell books likewise. Let the law now take an active part in his 
favour, and prohibit all other persons from selling books of a 
certain description, he remaining at liberty to sell them as 
before. It therefore confers on him a sort of exclusive privilege 
or monopoly, which is called a cofy-right. But by investing 
him with this right, it is not said to invest him with any new 
sort of condition ; what it invests him with is spoken of as 
an article of property ; to wit, of that sort of property Avhich is 
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termed incorporeal ^ : and so on in the case of an engraving, a 
mechanical engine, a medicine ; or, in short, of a saleable article 
of any other sort. Yet when it gave him an exclusive right of 
wearing a particular sort of ribbon, the object which it was then 
considered as conferring on him was not an article of property 
but a condition. 

By forbearing to subject you to certain disadvantages, to 
which it subjects an alien, the law confers on you the condition 
of a natural-born subject : by subjecting him to them, it imposes 
on him the condition of an alien : by conferring on you certain 
privileges or rights, which it denies to a roturier, the law con- 
fers on you the condition of a gentilhomme ; by forbearing to 
confer on him those privileges, it imposes on him the condition 
of a roturier The rights, out of which the two advantageous 
conditions here exemplified are both of them as it were com- 
posed, have for their counterpart, a sort of services of forbear- 
ance, rendered, as we have seen, not by private individuals, but 
by the law itself. As to the duties which it creates in rendering 
you these services, they are to be considered as duties imposed 
by the legislator on the ministers of justice. 

It may be observed, with regard to the greater part of the 
conditions here comprised under the general appellation of civil, 
that the relations corresponding to those by which they are re- 
spectively constituted, are not provided with appellatives. The 
relation which has a name, is that which is borne by the party 
favoured to the party bound : that which is borne by the party 
bound to the party favoured has not any. This is a circum- 
stance that may help to distinguish them from those conditions 
which we have termed domestic. In the domestic conditions, if 
on the one side the party to whom the power is given is called a 
master ; on the other side, the party over whom that power is 

^ The reason probably why w object of the sort hero in question is re- 
ferred to the head of property, is, that the chief value of it arises from its 
being capable of being made a source of property in the more ordinary 
acceptations of the word ; that is, of money, consumable commodities, and 
so forth. 

* The conditions themselves having nothing that corresponds to them in 
England, it was necessary to make use of foreign terms. 
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given, the party who is the object of that power, is termed a 
servant. In the civil conditions this is not the case. On the 
one side, a man, in virtue of certain services of forbearance, 
which the rest of the community are bound to render him, is 
denominated a knight of such or such an order : but on the 
other side, these services do not bestow any particular denomi- 
nation on the persons from whom such services are due. Another 
man, in virtue of the legislator’s rendering that sort of negative 
service which consists in the not prohibiting him from exercising 
a trade, invests him at his option with the condition of a trader : 
it accordingly denominates him a farmer, a baker, a weaver, and 
so on : but the ministers of the law do not, in virtue of their 
rendering the man this sort of negative service, acquire for 
themselves any particular name. Suppose even that the trade 
you have the right of exercising happens to be the object of a 
monopoly, and that the legislator, besides rendering you himself 
those services which you derive from the permission he bestows 
on you, obliges other persons to render you those farther services 
which you receive from their forbearing to follow the same 
trade ; yet neither do they, in virtue of their being thus bound, 
acquire any particular name. 

After what has been said of the nature of the several sorts of 
civil conditions that have names, the offences to which they are 
exposed may, without much difficulty, be imagined. Taken by 
itself, every condition which is thus constituted by a permission 
granted to the possessor, is of course of a beneficial nature : it 
is, therefore, exposed to all those offences to which the possession 
of a benefit is exposed. But cither on account of a man’s being 
obliged to persevere when once engaged in it, or on account of 
such other obligations as may stand annexed to the possession 
of it, or on account of the comparative degree of disrepute 
which may stand annexed to it by the moral sanction, it may 
by accident be a burthen ; it is on this account liable to stand 
exposed to the offences to which, as hath been seen, every thing 
that partakes of the nature of a burthen stands exposed. As to 
any offences which may concern the exercise of the functions 
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belonging to it, if it happens to have any duties annexed to it, 
such as those, for instance, which are constituted by regulations 
touching the exercise of a trade, it will stand exposed to so 
many breaches of duty ; and lastly, whatsoever are the func- 
tions belonging to it, it will stand exposed at any rate to 
disturbance. 

In the forming however of the catalogue of these offences, 
exactness is of the less consequence, inasmuch as an act, if it 
should happen not to be comprised in this catalogue, and yet is 
in any respect of a pernicious nature, will be sure to be found 
in some other division of the system of offences ; if a baker sells 
bad bread for the price of good, it is a kind of fraud upon the 
buyer ; and perhaps an injury of the simple corporal kind done 
to the health of an individual, or a neighbourhood ; if a clothier 
sells bad cloth for good at home, it is a fraud ; if to foreigners 
abroad, it may, over and above the fraud put upon the foreign 
purchaser, have pernicious effects perhaps in the prosperity 
of the trade at home, and become therebyan offence against the 
national wealth. So again with regard to disturbance : if a man 
be disturbed in the exercise of his trade, the offence will pro- 
bably be a wrongful interceftion of the profit he might be pre- 
sumed to have been in a way to make by it : and were it even 
to appear in any case that a man exercised a trade, or what is 
less unlikely, a liberal profession, without having profit in his 
view, the offence will still be reducible to the head of simple 
injurious restrainment, or simple injurious compulsion. 

§ 4. Advantages of the present method. 

Generaiidca LVI. A few words, for the purpose of giving a general view 
inotiiod here of the method of division here pursued, and of the advantages 
puraued. j^. possesses, may have their use. The whole system of 

offences, wo may observe, is branched out into five classes. In 
the three first, the subordinate divisions are taken from the same 
source ; viz. from the consideration of the different points, in 
respect whereof the interest of an individual is exposed to suffer. 
By this uniformity, a considerable degree of light seems to be 
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thrown upon the whole system ; particularly upon the ofiences 
that come under the third class : objects which have never 
hitherto been brought into any sort of order. With regard to 
the fourth class, in settling the precedence between its several 
subordinatedivisions.it seemed most natural and satisfactory to 
place those first, the connection whereof with the welfare of in- 
dividuals seemed mostobviousandimmediatc. The mischievous 
effects of those offences, which tend in an immediate way to 
deprive individuals of the protection provided for them against 
the attacks of one another, and of those which tend to bring 
down upon them the attacks of foreign assailants, seem alike 
obvious and palpable. The mischievous quality of such as teixl 
to weaken the force that is provided to combat those attacks, 
but particularly the latter, though evident enough, is one link 
farther off in the chain of causes and effects. The ill effects of 
such offences as arc of disservice only by diminishing the par- 
ticular fund from whence that force is to be extracted, such 
effects, I say, though indisputable, arc still more distant and out 
of sight. The same thing may be observed with regard to such 
as arc mischievous only by affecting theunivcrsal fund. Offences 
against the sovereignty in general would not be mischievous, 
if offences of the several descriptions preceding were not mis- 
chievous. Nor in a temporal view arc offences against religion 
mischievous, except in as far as, by removing, or weakening, or 
misapplying one of the three great incentives to virtue, and 
checks to vice, they tend to open the door to the several mis- 
chiefs, which it is the nature of all those other offences to x>ro- 
duce. As to the fifth class, this, as hath already been observed, 
exhibits, at first view, an irregularity, which however seems to 
be unavoidable. But this irregularity is presently corrected, 
when the analysis returns back, as it does after a step or two, 
into the path fiom which the tyranny of language had forced 
it a while to deviate. 

It was necessary that it should have two purposes in view : 
the one, to exhibit, upon a scale more or less minute, a syste- 
matical enumeration of the several possible modifications of 
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delinquency, denominated or undenominated ; the other, to find 
places in the list for such names of offences as were in current 
use : for the first purpose, nature was to set the law ; for the 
other, custom. Had the nature of the things themselves been 
the only guide, every such difference in the manner of perpetra- 
tion, and such only, should have served as a ground for a different 
denomination, as was attended with a difference inpointof effect. 
This however of itself would never have been sufficient ; for as 
on one hand the new language, which it would have been neces- 
sary to invent, would have been uncouth, and in a manner unin- 
telligible : so on the other hand the names, which were before 
in current use, and which, in spite of all systems, good or bad, 
must have remained in current use, would have continued unex- 
plained. To have adhered exclusively to the current language, 
would have been as bad on the other side ; for in that case the 
catalogue of offences, when compared to that of the mischiefs 
that are capable of being produced, would have been altogether 
broken and uncoiiiplete. 

To reconcile these two objects, in as far as they seemed to be 
reconcilable, the following coru:se has therefore been pursued. 
The logical whole, constituted bythe sum total of possible offences, 
has been bisected in as many different directions as were neces- 
sary, and the process in each direction carried down to that 
stage at which the particular ideas thus divided found names in 
current use in readiness to receive them. At that period I have 
stopped ; leaving any minuter distinctions to be enumerated in 
the body of the work, as so many species of the genus character- 
ised by such or such a name. If in the course of any such 
process I came to a mode of conduct which, though it required to 
be taken notice of, and perhaps had actually been taken notice 
of, under all laws, in the character of an offence, had hitherto 
been expressed under different laws, by different circimilocutions, 
withoutever having received any name capable of occupyingthe 
place of a substantive in a sentence, I have frequently ventured 
so far as to fabricate a new name for it, such an one as the idiom 
of the language, and the acquaintance I happened to have with 
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it, would admit of. These names consisting in most instances, 
and that unavoidably, of two or three words brought together, 
in a language too which admits not, like the German and the 
Greek, of their being melted into one, can never be upon a par, 
in point of commodiousness, with those univocal appellatives 
which make part of the established stock. 

In the choice of names in current use, cate has been taken to 
avoid all such as have been grounded on local distinctions, ill 
founded perhaps in the nation in which they received their 
birth, and at any rate not applicable to the circumstances of 
other countries. 

The analysis, as far as it goes, is as applicable to the legal con- 
cerns of one country as of another: and where, if it bad descended 
into further details, it would have ceased to be so, there I have 
taken care always to stop : and thence it is that it has come to 
be so much more particular in the class of offences against indi- 
viduals, than in any of the other classes. One use then of this 
arrangement, if it should be found to have been properly con- 
ducted, will be its serving to point out in what it is that the 
legal interests of all countries agree, and in what it is that they 
are liable to differ : how far a rule that is proper for one, will 
serve, and how far it will not serve, for another. That the legal 
interests of differentages and countrie.sliave nothing in conimoii, 
and that they have every thing, are suppositious equally distant 
from the truth i. 

LVII. A natural method, such as it hath been here attempted its advan- 
to exhibit, seems to possess four capital advantages; not to men- — i. it is 
tion others of inferior note. In the first place, it affords such for tiieap- 
assistanceto theapprehension andtothememory, as those faoul- and'th™" 
ties would in vain look for in any technical arrangement 
arrangement of the objects of any science may, it should seem, 

* The above hints are offered to the consideration of tho f(>w who may 
bo disposed to bend tlieir minds to disquisitions of this uninviting nature : 
to sift the matter to the bottom, and engage in the details of illustration, 
would require more room than could in this place be consistently allowed. 

• See Fragment on Government, prof. p. xlv. edit. 1776. — pref. p. xlvii. 
edit. 1823. 
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be termed a natural one, which takes such properties to charac- 
terise them by, as men in general are, by the common constitu- 
tion of man’s nature, independently of any accidental impressions 
they may have received from the influence of any local or other 
particular causes, accustomed to attend to ; such, in a word, as 
naturally, that is readily and at first sight, engage, and firmly 
fix, the attention of any one to whom they have once been 
pointed out. Now by whatother means should an object engage 
or fix a man’s attention, unless by interesting him ? and what 
circumstance belonging to any action can be more interesting, 
or rather what other circumstance belonging to it can be at all 
interesting to him, than that of the influence it promises to have 
on his own happiness, and the happiness of those who are about 
him ? By what other mark then should he more easily find the 
place which any offence occupies in the system, or by what other 
due should he more readily recall it ? 

Rivts LVIII. In the next place, it not only gives at first glance a 
Konorni pro- general intimation of the nature of each division of offences, in 
positions. nature is determined by some one characteristic 

property, but it gives room for a number of general propositions 
to be formed concerning the particular offences that come under 
that division, in such manner as to exhibit a variety of other 
properties that may belong to them in common. It gives room, 
therefore, for the framing of a number of propositions concern- 
ing them, which, though very general, because predicated of a 
great number of articles, shall be as generally true i. 


* Imagini' what a condition a science must be in, when as yet there shall 
bo no such thing as forming any extensive proposition relative to it, that 
shall bo at the same time a true one : whore, if the proposition shall be 
true of some of the particulars contained under it, it shall be false with 
regard to others. What a state would botany, for example, be in, if the 
classes were so contrived, that no eoraraon characters could be found for 
them? Yet in this state, and no better, seems every system of jicnal law 
to be, authoritative or unauthoritative, that has ever yet apjieared. 'JVy if 
it bo otherwise, for instance, with the deliela privata et publica, and with 
the publica ordinaria, and puhlica extra-ordinaria of the Koman law h 
All this for want of method : and hence the necessity of endeavouring to 
strike out a now one. 


^ See Ifeinecc, Elem. \k vii. § 79, 80. 
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LIX. In the third place, it is so contrived, that the very place -s Upoints 
which any offence is made to occupy, suggests the reason of its reason of the 
being put there. Itservesto indicate notonly thatsuchand such 
acts are made ofiences, but why they ought to be. By this means, 
whileit addresses itself to the understanding, it recommends itself 
in some measure to the affections. By the intimation it gives of 
the nature and tendency of each obnoxious act, it accounts for, 
and in some measure vindicates, the treatment which it may be 
thought proper to bestow upon that act in the way of punish- 
ment. To the subject then it is a kind of perpetual apology : 
showing the necessity of every defalcation, which, for the se- 
curity and prosperity of each individual, it is requisite to make 
from the liberty of every other. To the legislator it is a kind 
of perpetual lesson ; serving at once as a corrective to his pre- 
judices, and as a check upon his passions. Is there a mischief 
which has escaped him ? in a natural arrangement, if at the 
same time an exhaustive one, he cannot fail to find it. Is he 
tempted ever to force innocence within the pale of guilt ? the 
difficulty of finding a place for it advertises him of las error. 

Such arc the uses of a map of universal delinquency, laid down 
upon the principle of utility : such the advantages, which the 
legislator as well as the subject may derive from it. Abide by 
it, and every thing that is arbitrary in legislation vanishes. An 
evil-intentioned or prejudiced legislator durst not look it in the 
face. He would proscribe it, and with reason ; it would be a 
satire on his laws. 

LX. In the fourth place, a natural arrangement, governed as -4. it « 
it is by a principle which is recognised by all men, will serve cawufflb- 


Nor is this want of method to be wondercti at, A srjpnie so new as 
lhat of penal legislation, could hardly have been in any belUi slate, 'i'lll 
objects are distinguished, they cannot be arranged. Il is tlnis lhat truth 
and order go on hand in hand. It is only in piojiortion as the lornier is 
discovered, that the latter can be imjiroved. Befoie a cerlain oider is 
established, truth can be but imperfectly announced : but iinlil a certain 
proportion of truth has been developed and brought to light, that order 
cannot be established. The discovery of truth leads to the establishment 
of order: and the establishment of orderfixos and propagates tbudiscovcry 
of truth. 
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alike for the jurisprudence of all nations. In a system of pro- 
posed law, framed in pursuance of such a method, the language 
will serve as a glossary by which all systems of positive law 
might be explained, while the matter serves as a standard by 
which they might be tried. Thus illustrated, the practice of 
every nation might be a lesson to every other : and mankind 
might carry on a mutual interchange of experiences and im- 
provements as easily in this as in every other walk of science. If 
any one of these objects should in any degree be attained, the 
labour of this analysis, severe as it has been, will not have been 
thrown away. 

§ 5. Characters of the five classes. 

LXI, It has been mentioned^ as an advantage possessed by 
this method, and not possessed by any other, that the objects 
comprised under it are ca.st into groups, to which a variety of 
propositions may be applied in common. A collection of these 
propositions, as applied to the several classes, may be considered 
as exhibiting the distinctive characters of each class. So many 
of these propositions as can be applied to the offences belonging 
to any given class, so many properties arc they found to have 
in common : so many of these common properties as may 
respectively be attributed to them, so many properties may be 
set down to serve as characters of the class. A collection of 
these characters it may here be proper to exhibit. The more of 
them we can bring together, the more clearly and fully will the 
nature of the several classes, and of the offences they are com- 
posed of, be understood. 

LXII. Characters of Class i ; composed of pbivate offences, 
or offences against assignable indi-mduals. 

1. When arrived at their last stage (the stage of consumma- 
tion they produce, all of them, a primary mischief as well 
as a secondary ®, 

2. The individuals whom they affect in the first instance‘s 


* Supra, Iviii. “ Cli. vii. [Actions] xiv. 

• See oh. xii. [ConsequcncoB] iii. * That is, by their primary mischief. 
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are constantly assignable. This extends to all , to attempts and 
preparations, as well as to such as have arrived at the stage of 
consummation 

3. Consequently they admit of compensation * in which they 
differ from the offences of all the other classes, as such. 

4. They admit ® also of retaliation * , in whu h also they 
differ from the offences of all the other classes 

5. There la always some person who has a natural and pe- 
culiar interest to prosecute them In this they dift* r from 
self-regarding offeni ca also from semi-publu and puhlu ones , 
except in as far as the two latter may chance to involve a piivate 
mischief 

6. The misf hief they produce IS obvious more so than that 
of semi-publie offences and still more so than that of self 
regarding ones, or even pubhe. 

7. They are every where, and must cvei be, obnoxious to the 
ccnsuieof the world more so than scim-pubhc offent es as such , 
and still more so than public ones. 

8 . They are more constantly obnoxious to the censure of the 
world than self regarding offences and w ould be so uni\ crsally , 
were it not for the influence of the two false principles , the 
principle of asceticism, and the principle of antipathy ® 

g. They are less apt than semi public and public offences to 
require different descriptions® in different states and c ountru s 
in which respect they are much upon a par with self legarding 
ones. 

10 By certain circumstances of aggravation, they are liable 

’ See bupra, xx\i note, and B I tit [Accessory oftencesj 

‘ Stcch xui [Coseb unmeet J 11 noU 

“ I iiiLaii, that ictahation is capable of bcinp applied m tlie casts in 
quebtiOn , not that it otiglU always to bo emplojt tl Not is .t t ajiable of 
bt ing applied in every indtt %daal instance of i at h ofituce, but only in boiue 
indii idual instance of t ach Apeetts of offence 

* feco ch xi [Properties] MU 

* Ch 11 [Principles adverbe] 

* It seems to be from then possessing these thret last properties, that 
the custom has arisen of speaking of them, or at ]ea<tt of many of them, 
under the name of offences against the law o/ nature a vagut t \|)r< s'vjon 
and productive of a multitude of inconvemenees .See ch ii [Pimiii>lc'> 
adverse] xiv note 
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to be transformed into semi-public offences ; and by certain 
others, into public. 

rr. There can be no ground for punishing them, until they 
can be proved to have occasioned, or to be about to occasion, 
some particular mischief to some particular individual. In this 
they differ from semi-public offences, and from public. 

12. In slight cases, compensation given to the individual 
affected by them may be a sufficient ground for remitting 
punishment ; for if the primary mischief has not been sufficient 
to produce any alarm, the whole of the mischief may be cured 
by compensation. In this also they differ from semi-public 
offences, and from public ones. 

Charnct^ LXIII. Characters of Class 2 ; composed of semi-publkj 
offences, or offences affecting a whole subordinate class of 
persons. 

1. As such, they produce no primary mischief. The mischief 
they produce consists of one or other or both branches of the 
secondary mischief produced by offences against individuals, 
without the primary. 

2. I}i as far as they are to be considered as belonging to thij 
class, the persons whom they affect in the first instance arc not 
individually assignable. 

3. They arc apt, however, to involve or terminate in some 
primary mischief of the first order ; which when they do, they 
advance into the first class, and become private offences. 

4. They admit not, as such, of compensation. 

5. Nor of retaliation. 

6. As such, there is never any one particular individual whose 
exclusive interest it is to prosecute them : a circle of persons 
may, however, always be marked out, within which may be 
found some who have a greater interest to prosecute than any 
who are out of that circle have. 

7. The mischief they produce is in general pretty obvious : 
not so much so indeed as that of private offences, but more 
so upon the whole than that of self-regarding and public ones. 

8. They are rather less obnoxious to the censure of the world 
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than private ofEences ; but they are more so than public ones : 
they would also be more so than self-regarding ones, were it not 
for the influence of the two false principles, the principle of 
sympathy and antipathy, and that of asceticism. 

g. They are more apt than private and self- regarding ofEences 
to require different descriptions in different countries : but less 
so than public ones. 

10. Theremaybegroundfor punishing them before they have 
been proved to have occasioned, or to be about to occasion, mis- 
chief to any particular individual ; which is not the case with 
private offences. 

11. In no cases can satisfaction given to any particular indi- 
vidual affected by them be a sufficient ground for remitting 
punishment : for by such satisfaction it is but a part of the 
mischief of them that is cured. In this they differ from private 
offences ; but agree with public. 

LXIV. Characters of Class 3 ; consisting of self EEGABDiNOChawirteTs 
offences : offences against one’s self. 

1. In individual instances it will often be questionable, 
whether they are productive of any primary ^ mischief at all : 
secondary, they produce none. 

2. They affect not any other individuals, assignable or not 
assignable, except in as far as they affect the offender himself ; 
unless by possibility in particular cases ; and in a very slight 
and distant manner the whole state. 

3. They admit not, therefore, of compensation. 

4. Nor of retaliation. 

5. No person has naturally any peculiar interest to prosecute 
them : except in as far as in virtue of some connection he may 
have with the offender, either in point of sympathy or of irUerest^, 
a mischief of the derivative kind ® may happen to devolve upon 
him*. 

1 Because the person, who in general is most likely to be sensible to the 
mischief (if there is any) of any olfence, viz. the jierson whom it most 
ailects, shows by his conduct that he is not sensible of it. 

• See ch. vi. [Sensibility] xxv. xxvi. ’ Sec oh. xii. [Consequences] iv. 

* Among the offences, however, which belong to this class there are 

BEMTHAII X 
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6 . The mischief they produce is apt to he unohvious and in 
general more questionable than that of any of the other classes^. 

7. They are however apt, many of them, to be more obnoxious 
to the censure of the world than public ofEences ; owing to the 
influence of the two false principles ; the principle of asceticism, 
and the principle of antipathy. Some of them more even than 
semi-public, or even than private offence 

8. They are less apt than ofiences of any other class to require 
different descriptions in different states and countries *. 

9. Among the inducements® to punish them, antipathy 
against the offender is apt to have a greater share than 
sympathy for the public. 

10. The best plea for punishing them is founded on a faint 
probability there may be of their being productive of a mischief, 
which, if real, will place them in the class of public ones : chiefly 
in those divisions of it which are composed of offences against 
population, and offences against the national wealth. 

LXV. Characters of Class 4 ; consisting of public offences, or 
offences against the stale in general. 

1. As such, they produce not any primary mischief ; and the 
secondary mischief they produce, which consists frequently of 
danger without alarm, though great in value, is in specie very 
indeterminate. 

2. The individuals whom they affect, in the first instance, are 
constantly unassignable ; except in as far as by accident they 
happen to involve or terminate in such or such offences against 
individuals. 

3. Consequently they admit not of compensation. 

4. Nor of retaliation. 

some which in certain countries it is not uncommon for persons to bo dis- 
posed to prosecute withoutanyartificialinducement, and merely on account 
of an antijxitTiy, which such acts are apt to excite. See ch. ii. [Principles 
adverse] xi. 

' See note i in the preceding page. 

* Accordingly, most of them are apt to be ranked among oilences against 
the law of nature. Vide supra. Characters of the ist class, Ixii. note. 

’ I mean the considerations, right or wrong, which induce or dispose the 
legislator to treat them on the footing of ofiencos. 
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5. Nor is there any person who has naturally any particular 
interest to prosecute them ; except in as far as they appear to 
afiect the power, or in any other manner the private interest, of 
some person in authority. 

6. The mischief they produce, as such, is comparatively un- 
obvious ; much more so than that of private offences, and more 
so likewise, than that of semi-public ones. 

7. They are, as such, much less obnoxious to the censure of 
the world, than private offences ; less even than semi-public, or 
even than self-regarding offences ; unless in particular cases, 
through sympathy to certain persons in authority, whose 
private interests they may appear to affect. 

8. They are more apt than any of the other classes to admit 
of different descriptions, in different states and countries. 

9. Theyare constituted, in manycascs.by some circumstances 
of aggravation superadded to a private offence : and therefore, 
in these cases, involve the mischief and exhibit the other cha- 
racters belonging to both classes. They are however, even in 
such cases, properly enough ranked in the 4th class, inasmuch 
as the mischief they produce in virtue of the properties which 
aggregate them to thatclass, eclipsesand swallows up that which 
they produce in virtue of those properties which aggregate them 
to the 1st. 

10. There may be sufficient ground for punishing them, with- 
out their being proved to have occasioned, or to be about to 
occasion, any particular mischief to any particular individual. 
In this they differ from private offences, but agree with semi- 
public ones. Here, as in semi-public offences, the ext&ni of the 
mischief makes up for the uncertainty of it. 

11. In no case can satisfaction, given to any particular indi- 
vidual affected by them, be a sufficient ground for remitting 
punishment. In this they differ from private offences; but agree 
with semi-public. 

LXVI. Characters of Class 5, or appendix : composed of mul- 
TiFOBMor ANOMALOUS offences ; and containing offences by 
FALSEHOOD, and offences concerning trust. 
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1. Taten collectively, in the parcels marked out by their 
popular appellations, they are incapable of being aggregated to 
any systematical method of distribution, grounded upon the 
mischief of the offence. 

2. They may, however, be thrown into sub-divisions, which 
may be aggregated to such a method of distribution. 

3. These sub-divisions will naturally and readily rank under 
the divisions of the several preceding classes of this system. 

4. Each of the two great divisions of this class spreads itself 
in that manner over all the preceding classes. 

5. In some acta of this class, the distinguishing circumstance 
which constitutes the essential character of the offence, will in 
some instances enter necessarily, in the character of a criminative 
circumstance, into the constitution of the offence; insomuch that, 
without the intervention of this circumstance, no offence at all, 
of that denomination, can be committed \ In other instances, 
the offence may subsist without it ; and where it interferes, it 
comes in as an accidental independent circumstance, capable of 
constituting a ground of aggravation 

* Instance, ofFoncos by falsehood, in the csso of defraudment. 

* Instance, oflcncc's by falsehood, in the case of simple corporal injuries, 
and other offences against person. 
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OP THK LIMITS OF THE PENAL BBANCH OF JURISPRUDENCE. 

§ I. LimUa between Private Ethics and the Art of Legislation. 

I. So much for the division of offences in f»eneral. Now an v Be of line 
offence is an act prohibited, or (what comes to the same thiiifi) 
an act of which the contrary is commanded, by the law : and 
what is it that the law can be employed in doing, besides pro- 
hibiting and coramaiidiiig 1 It should seem then, according to 
this view of the matter, that were we to have settled what may 
be proper to be done w ith relation to offences, we should thereby 
have settled every thing that may be proper to be done in the 
way of law. Yctthat branch which concerns the method of deal- 
ing with offences, and which is termed sometimes the criminal, 
sometimes the penal, branch, is miivcrsally understood to be but 
one out of two branches which compose the whole subject of the 
art of legislation ; that which is termed the civil being the 
other Between these two branches then, it is evident enough, 
there cannot but be a very iiitiiiiate connection ; so intimate is 
it indeed, that the limits between them are by no means easy to 
mark out. The case is the same in some degree between t he 
whole business of legislation (civil and penal brandies taken 
together) and that of piivatc ethics. Of these several liiiiits 

* And the eonstituhonal branc li, what is become of it? ^ucli is the qm s- 
tion which many a reader will Ik apt lo put An aiistvcr that might lx 
given IS — that the matter of it might without mueh violence be clisf ribiiti d 
under tlie two other heads But, as far as recollection serv t s that branch, 
notwithstanding its importam u, and its capiu ity of being lodged scparati ly 
from the other matter, had at that time ucartelyproscntcd itsolt to my \ lew 
in the chaiacter of a distinct one . the thread of my enquiries had not as 
yet rcaLhed it. But in the concluding note of this same chapter, in para- 
graphe XMi. to the end, the omissiou may be seen m some measdro suppLod. 
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however it will be in a manner necessary to exhibit some idea : 
lest, on the one hand, we should seem to leave any part of the 
subject that does belong to us untouched, or, on the other hand, 
to deviate on any side into a track which does not belong to us. 

In the course of this enquiry, that part of it 1 mean which 
concerns the limits between the civil and the penal branch of 
law, it will be necessary to settle a number of points, of which 
the connection with the main question might not at first sight 
be suspected. To ascertain what sort of a thing a law is ; what 
the 'parts are that are to be found in it ; what it must contain 
in order to be complete ; what the connection is between that 
part of a body of laws which belongs to the subject of procedure 
and the rest of the law at large : — all these, it will be seen, are 
so many problems, which must be solved before any satisfactory 
answer can be given to the main question above mentioned. 

Nor is this their only use : for it is evident enough, that the 
notion of a complete law must first bo fixed, before the legislator 
can in any case know what it is he has to do, or when his work 
is done. 
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II. Ethics at large may be defined, the art of directing men’s 
actions to the production of the greatest possible quantity of 
happiness, on the part of those whose interest is in view. 

III. What then arc the actions which it can be in a man’s 
power to direct ? They must be either his own actions, or those 
of other agents. Ethics, in as far as it is the art of directing a 
man’s own actions, may be styled the art of self-government, or 
private ethics. 

IV. What other agents then are there, which, at the same 
time that they are under the influence of man’s direction, are 
susceptible of happiness ? They are of two sorts : i. Other 
human beings who are styled persons. 2 . Other animals, which, 
on account of their interests having been neglected by the in- 
sensibility of the ancient jurists, stand degraded into the class of 
things As to other human beings, the art of directing their 


u^nw^animaJs * Under the Gentoo and Mahometan religions, the interests of the rest 
ifflpioperiy ’ of the aniical creation seem to have met with somo attention. Why 
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actions to the above end is what we mean, or at least the only 
thing which, upon the principle of utility, we ought to mean, by 
the art of government ; which, in as far as the measures it dis- 
plays itself in are of a permanent nature, is generally distin- 
guished by the name of legislation : as it is by that of adminis- 
tration, when they are of a t mporary nature, determined by the 
occurrences of the day. 

V. Now human creatures, considered with respect to the ma- Art of edu- 
turity of their faculties, are cither in an adult, or in a non-adult'^^'°^ 
state. The art of government, in as far as it concerns the 
direction of the actions of persons in a non-adult state, may be 

have they not, universally, with as much as those of human creatures, mi^irctsd m 
allowance made for the diflcrcnce in pomt of sensibility? Itecausu 
laws that are have been the work of mutual fear ; a sentiment which the 
less rational animals have not had the same means as man has of turning 
to account. Why ought they not ? No reason can be given. If the being 
eaten were all, there is very good reason why wo should be suffered to eat 
such of them as we like to eat ; we are the better for it, and they are never 
the worse. They have none of those long-protracted aiil u i)>utiou8 of future 
misery which wo have. The death they suffer in our hands i ominonly is, 
and always may be, a sjieedier, and by that means a less jiainlul one, than 
that which would await them in the inevitable course of nature. If tlio 
being killed were all, there is very good reason why we should be suffered 
to kill such as molest us ; we should be the worse for their liiaug, and they 
arc never the worse for being dead. Ilut is there any reason why wo 
should be suffered to torment them ? Not any that I can see. Are there 
any why we should he suffered to torment them ? Yes, several. See 
B. I. tit. [Cruelty to animals]. The day has been, I grieve to say in many 
places it is not yet past, in which the greater part of the species, under 
the denomination of slaves, have been treated by the law exactly upon the 
same footing as, iii England for example, the inferior races of animals are 
still. The day may come, when the rest of the animal creation may ac- 
quire those rights which never could have been withholdcn from them but 
by the hand of tyianny. The French have alreaily discovered that the 
bloeluiesa of the skm is no reason why a human being should be abandoned 
without redress to the caprice of a tormentor*. It may come one day to ho 
recognized, that the number of the legs, the vdlosity of the skin, or the 
termination of the os sacrum, are reasons equally insuiliciunt for abandon- 
ing a sensitive being to the same fate. What else is it that should trace 
the insuperable line ? Is it the faculty of reason, or, poihajis, the faculty 
of discourse ? Bat a full-grown horoe or dog is beyond comijarison a more 
rational, as well as a more conversable animal, than an infant of a day, or 
a week, or even a month, old. But supjtose tho cose were otherwise, what 
would it avail ? the question is not. Can they reason ? nor. Can they talhP 
but, Can they suffer i 


* bee Lenii XlVlti’s Cede Nuir. 
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termed the art of eiucaiion. Inasfar as this businesB is entrusted 
with those who, in virtue of some private relationship, are in the 
main the best disposed to take upon them, and the best able to 
discharge, this office, it may be termed the art of private educa- 
tion : in as far as it is exercised by those whose province it is to 
superintend the conduct of the whole co mmun ity, it may be 
termed the art of public education. 

Ethics cxhi- VI. As to ethics in general, a man’s happiness will depend, 
rules of. in the first place, upon such parts of his behaviour as none but 
i Probrty?*' himself are interested in ; in the next place, upon such parts of 
wS**" it as may affect the happiness of those about him. In as far as 
his happiness depends upon the first-mentioned part of his be- 
haviour, it is said to depend upon his duty to himself. Ethics 
then, in as far as it is the art of directing a man’s actions in this 
respect, may be termed the art of discharging one’s duty to one’s 
self : and the quality which a man manifests by the discharge of 
this branch of duty (if duty it is to be called) is that of prudence. 
In as far as his happiness, and that of any other person or per- 
sons whose interests are considered, depends upon such parts of 
his behaviour as may affect the interests of those about him, it 
may be said to depend upon his duty to others ; or, to use a 
phrase now somewhat antiquated, his duty to his neighbour. 
Ethics then, in as far as it is the art of directing a man’s actions 
in this respect, may be termed the art of discharging one’s duty 
to one’s neighbour. Now the happiness of one’s neighbour may 
be consulted in two ways : i. In a negative way, by forbearing 
to diminish it. 2. In a positive way, by studying to increase it, 
A man’s duty to his neighbour is accordingly partly negative 
and partly positive ; to discharge the negative branch of it, is 
probity : to discharge the positive branch, beneficence. 

Probity and VII. It may here be asked. How it is that upon the prin- 
how they ’ cipleof pnvateethics, legislation and religion out of the question, 
(Sudenew.’*'’ ^ man’s happiness depends upon such parts of his conduct as 
affect, immediately at least, the happiness of no one but himself : 
this is as much as to ask. What motives (independent of such as 
legislation and religion may chance to furnish) can one man have 
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to consult the happiness of another 1 bjr what motivos, or, which 
comes to the same thing, by what obligations, canhebe bound to 
obey the dictates of probity and beneficence ? In answer to this, 
it cannot but be admitted, that the only interests which a man 
at all times and upqn all occasions is sure to find adequate mo- 
tives for consulting, are his own. Notwithstanding this, there 
are no occasions in which a man has not some motives for con- 
sulting the happiness of other men. In the first place, he has, 
on all occasions, the purclysocial motive of sympathyor benevo- 
lence : in the next place, he has, on most occasions, the semi- 
social motives of love of amity and love of reputation. The mo- 
tive of sympathy will act upon him with more or less effect, 
according to the bias of his sensibility ^ : the two other motives, 
according to a variety of circumstances, principally accordiiig to 
the strength of his intellectual powers, the firmness and steadi- 
ness of his mind, the quantum of his moral sensibility, and the 
characters of the people he has to deal with. 

VIII. Now private ethics has happiness for its end ; and h'gis- Kret^ not^ 
laliou can have no other. Privatecthicsconccrnseverymember, I’l^pero^ 
that is, the happiness and the actions of every member, of any 
community that can be proposed ; and legislation can concern 
no more. Thus far, then, private ethics and the art of legisla- 
tion go hand in hand. The end they have, or ought to have, in 
view, is of the same nature. The persons whose happiness they 
ought to have in view, as also the persons whose conduct they 
ought to be occupied in directing, are precisely the same. The 
very acts they ought to be conversant about, are even in a great 
measure the same. Where then lies the difference ? In that the 
acts which they ought to be conversant about, though in a great 
measure, are not perfectly and throughout the same. There is 
no case in which a private man ought not to direct his own con- 
duct to the production of his own happiness, and oJ that of his 
fellow-creatures : but there are cases in which the legislator 
ought not (in a direct way at least, and by means of punishment 
applied immediately to particular individual acts) to attempt to 
' Ch. vi. rSensibibtyJ iii. 
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direct the conduct of the several other members of the commu- 
luty. Every act which promises to he beneficial upon the whole 
to the commumty (himself included) each individual ought to 
perform of himself : but it is not every such act that the legis* 
lator ought to compel him to perform. Every act which promises 
to be pernicious upon the whole to the commumty (himself in- 
cluded) each individual ought to abstain from of himself : but it 
is not every such act that the legislator ought to compel him to 
abstain from. 

IX. Where then is the line to be drawn ? — We shall not have 
far to seek for it. The business is to give an idea of the cases 
in which ethics ought, and m which legislation ought not (in a 
direct manner at least) to interfere. If legislation interferes m 
a direct maimer, it must be by punishment \ Now the cases m 
which punishment, meamng the punishment of the political 
sanction, ought not to be inflicted, have been already stated *. 
If then there be any of these eases in which, although legislation 
ought not, private ethics docs or ought to interfere, these cases 
will serve to point out the limits between the two artsor branches 
of scienc e These cases, it may be remembered, are of four sorts 
I. Where punishment would be groundless. 2. Where it would 
he inefficacious. 3 Where it would be unprofitable 4. Where 
It would be needless. Let us look over all these cases, and see 
whether in any of them there is room for the interference of 
private ethics, at the same time that there is none for the direct 
interference of legislation 

X. I. First then, as to the cases where pumshment would 
be groundless. In these cases it is evident, that the restnctive 
mterference of ethics would be groundless too. It is because, 
upon the whole, there is no evil m the act, that legislation ought 
not to endeavour to prevent it. No more, for the same reason, 
ought private ethics. 


* 1 say nothing m this place of reword because it is only m a few 
extraordinary cases that it can be applied, and because even where it is 
apphed, it may be doubted perhaps whether the application of it can, pro- 
perly speaking, be termed an act of legislation. &co infra, § 3 
' Ch XIV [uises unmeet] 
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Xi. 2. As to the cases in which punishment would be vneffi- a How tor 
caotoue. These, we may observe, may be divided into two sets eSici^ 
or classes. The first do not depend at all upon the nature Swa whww 
of the act : they turn only upon a defect in the timing of the woui?£®“* 
punishment. The punishment in question is no more than what, ‘"^l^******- 
for any thing that appears, ought to have been applied to the 
act in question. It ought, however, to have been applied at a 
different time ; viz. not till after it had been properly denounced. 

These are the cases of an ex-post-fado law ; of a judicial sen- 
tence beyond the law; and of a law not sufficiently promulgated. 

The acts here in question then might, for anything that appears, 
come properly under thedepartmentevenof coercive legislation : 
of course do they under that of private ethics. As to the other set 
of cases, in which punishment would be inefficacious ; neither do 
these depend upon the nature of the act, that is, of the sort of 
act : they turn only upon some extraneous circumstances, with 
which an act of any sort may chance to be accompatiied. These, 
however, are of such a nature as not only to exclude the appli- 
cation of legal punishment, but in general to leave little room 
for the influence of private ethics. These are the cases where 
the will could not be deterred from any act, even by the extra- 
ordinary force of artificial punishment ; as in the cases of ex- 
treme infancy, insanity, and jierfect intoxication : of course, 
therefore, it could not by such slender and precarious force as 
could be applied by private ethics. The case is in this respect 
the same, under the circumstances of uninteutionality with re- 
spect to the event of the action, unconsciousness with regard to 
the circumstances, and mis-supposal with regard to the existence 
of circumstances which have not existed ; as also where the 
force, even of extraordinary punishment, is rendered inoperative 
by the superior force of a physical danger or threatened mis- 
chief. It is evident, that in these cases, if the thunders of the 
law prove impotent, the whispers of simple morality can have 
but little influence. 

XII. 3. As to the cases vhcce punishment would be unpro- 
f table. These ate the cases which constitute the great ^cld for w oul d twwt- 
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the exclusive interference of private ethics. When a punish- 
ment is unprofitable, or in other words too expensive, it is 
because the evil of the punishment exceeds that of the offence. 
Now the evil of the punishment, we may remember is distin- 
guishable into four branches : 1. The evil of coercion, including 
constraint or restraint, according as the act commanded is of the 
positive kind or the negative, 2. The evil of apprehension. 
3. The evil of sufferance. 4. The derivative evils resulting to 
persons in connection with those by whom the three above-men- 
tioned original evils are sustained. Now with respect to those 
original evils, the persons who lie exposed to them may be two 
very difierent sets of persons. In the first place, persons who 
may have actually committed, or been prompted to commit, the 
acts really meant to be prohibited. In the next place, per- 
sons who may have performed, or been prompted to perform, 
such other acts as they feat may be in danger of being involved 
in the punishment designed only for the'former. But of these 
two sets of acts, it is the former only that are pernicious ; it is, 
therefore, the former only that it can be the business of private 
ethics to endeavour to prevent. The latter being by the sup- 
position not mischievous, to prevent them is what it can no 
more be the business of ethics to endeavour at, than of legisla- 
tion. It remains to show how it may happen, that there should 
be acts really pernicious, which, although they may very pro- 
perly come under the censure of private ethics, may yet be no 
fit objects for the legislator to control. 

Xlll. Punishment then, as applied to delinquency, may be 
unprofitable in both or either of two ways : I. By the expense 
it would amount to, even supposing the application of it to be 
confined altogether to dehnquency ; 2. By the danger there may 
be of its involving the innocent in the fate designed only for the 
guilty. First then, with regard to the cases in which the ex- 
pense of the punishment, as applied to the guilty, would out- 
weigh the profit to be made by it. These cases, it is evident, 
depend upoh a certain proportion between the evil of the 
* See eh. xiii. [Cwseb unmeet], § iv. 
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punishment and the evil of the ofience. Now were the ofEence of 
Buch a nature, that a punishment which, in point of magnitude, 
should hut just exceed the profit of it, would be sufficient to 
prevent it, it might be rather difficult perhaps to find an in- 
stance in which such punishment would clearly appear to bo 
unprofitable. But the fact is, there are many cases in which a 
punishment, in order to have any chance of being efficacious, 
must, in point of magnitude, be raised a great deal above that 
level. Thus it is, wherever the danger of detection is, or, what 
comes to the same thing, is Ukely to appear to he, so small, as 
to make the punishment appear in a high degree uncertain. In 
this case it is necessary, as has been shown \ if punishment be 
at all applied, to raise it in point of magnitude as much, as it 
falls short in point of certainty. It is evident, however, that all 
this can be but guess-work : and that the effect of such a pro- 
portion will be rendered precarious, by a variety of circum- 
stances : by the want of sufficient promulgation on the part of 
the law* : by the particular circumstances of the temptation* : 
and by the circumstances influencing the sensibility of the 
several individuals who are exposed to it Let the seducing 
motives be strong, the offence then will at any rate be frequently 
committed. Now and then indeed, owing to a coincidence of 
circumstances more or less extraordinary, it will be detected, 
and by that means punished. But for the purpose of example, 
which is the principal one, an act of punishment, considered in 
itself, is of no use : what use it can be of, depends altogether 
upon the expectation it raises of similar punishment, in future 
cases of similar delinquency. But this future punishment, it is 
evident, must always depend upon detection. If then the want 
of detection is such as must in general (esiJocially to eyes fasci- 
nated by the force of the seducing motives) appear too impro- 
bable to be reckoned upon, the punishment, though it should be 
inflicted, may come to be of no use. Here then will be two 
opposite evils running on at the same time, yet neither of them 

* Ch. xiv. [Proportion] xviii. Kule 7. 

' Ch. xiii. [CoseB umncotj § iii. Append tit. [Promulgation]. 

• Ch. zi. [Disposition] zzxv. &o. * Ch. vi. [yonsibility]. 
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leducing the quantum of tlie other : the evil of the disease and 
the evil of the painful and inefficacious remedy. It seems to be 
partly owing to some such considerations, that fornication, for 
example, or the illicit commerce between the sexes, has com- 
monly either gone altogether unpunished, or been punished in a 
degree inferior to that in which, on other accounts, legislators 
might have been disposed to punish it. 

XIV. Secondly, with regard to the cases in which political 
punishment, as applied to delinquency, may be unprofitable, in 
virtue of the danger there may be of its involving the innocent 
in the fate designed only for the guilty. Whence should this 
danger then arise % From the difficulty there may be of fixing 
the idea of the guilty action ; that is, of subjecting it to such a 
definition as shall be clear and precise enough to guard effec- 
tually against misapplication. This difficulty may arise from 
either of two sources ; the one permanent, to wit, the nature of 
theadtonsthemselves : the other occasional, I mean thequaUties 
of the Wien who may have to deal with those actions in the way 
of government. In as far as it arises from the latter of these 
sources, it may depend partly upon the use which the legislator 
may be able to make of language ; partly upon the use which, 
according to the apprehension of the legislator, the jwdgre may 
be disposed to make of it. As far as legislation is concerned, 
it will depend upon the degree of perfection to which the arts 
of language may have been carried, in the first place, in the 
nation in general ; in the next place, by the legislator in par- 
ticular. It is to a sense of this difficulty, as it should seem, that 
we may attribute the caution with which most legislators have 
abstained from subjecting to censure, on the part of the law, 
such actions as come under the notion of rudeness, for example, 
or treachery, or ingratitude. The attempt to bring acts of so 
vague and questionable a nature under the control of law, will 
argue either a very immature age, in which the difficulties 
which give birth to that danger are not descried ; or a very 
enlightened age, in which they are overcome 

' In o^rtain countries, in which the voice of the people has a more 
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XV. For the sake of obtaining the clearer idea of the limits LeRisiAtlon 
between the art of legislation and private ethics, it may now be cam^tor" 
time to call to mind the distinctions above established with tnent"of^ 
regard to ethics in general. The degree in which private ethics 
stands in need of the assistance of legislation, is different in the 
three branches of duty above distinguished. Of the rules of 
moral duty, those which seem to stand least in need of the as- 
sistance of legislation are the rules of prudence. It can only be 
through some defect on the part of the understanding, if a man 
be ever deficient in point of duty to himself. If he does wrong, 
there is nothing else that it can be owing to but either some m- 
advertmee ^ or some mis-suppoaal ^ with regard to the circum- 
stances on which his happiness depends. It is a standing topic 
of complaint, that a man knows too little of himself. Be it bO : 
but is it so certain that the legislator must know more * ? It is 
plain, that of individuals the legislator can know nothing ; con- 
cerning those points of conduct wliich depend upon the parti- 
cular circumstances of each individual, it is plain, therefore, 
that he can determine nothing to advantage. It is only with 
respect to those broad lines of conduct in which all persons, or 
very large and permanent descriptions of persons, may be in a 
way to engage, that he can have any pretence for interfering ; 
and even here the propriety of his interference will, in most 

especial control over the hand of the legislator, nothing can exceed the 
dread which they are under of seeing any effectual provision made against 
the offences which come under the head of dt famatvm, particularly that 
branch of it which may be styled the pUUiral. This diead seems to de- 
pend partly upon the apprehension they may think it pi udent to entertain 
of a defect in point of ability or integrity on the part of the legislator, 
partly upon a similar apprehension of a defect in pomt ol iiitegnty on the 
part of the judge. 

' See ch. ix. [Consciousness] 

' Ch. xvi. [Division] hi. 

On occasions like this the legislator should never lo‘e sight of the 
well-known story of the oculist and the sot. A countryman who had hurt 
his eyes by drinking, went to a celebrated oculist for advice. He found 
him at table, with a glass of wine before him ‘ You must leave off dunk- 
ing,’ said the oculist. ‘ How BO ?’ says the countryman. ‘Tow don’t, and 
yet methinks your own eyes are none of the best.’—' That’s very true, 
friend,’ rephed the oculist : ‘ but you are to know, I love my bottle 
better than my eyes.’ 
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instances, lie very open to dispute. At any rate, he must never 
expect to produce a perfect compliance by the mere force of the 
sanction of which he is himself the author. All he can hope to 
do, is to increase the efficacy of private ethics, by giving strength 
and direction to the influence of the moral sanction. With 
what chance of success, for example, would a legislator go 
about to extirpate drunkcimess and fornication by dint of legal 
punishment ? Not all the tortures which ingenuity could invent 
would compass it: and, before he had made any progress worth 
regarding, such a mass of evil would be produced by the punish- 
ment, as would exceed, a thousand-fold, the utmost possible 
mischief of the offence. The great difficulty would be in the 
procuring evidence ; an object which could not be attempted, 
with any probability of success, without spreading dismay 
through every family^ tearing the bonds of sympathy asunder®, 
and rooting out the influence of all the social motives. All that 
he can do then, against offences of this nature, with any pro- 
spect of advantage, in the way of direct legislation, is to subject 
them, in cases of notoriety, to a slight censure, so as thereby 
to cover them with a slight shade of artificial disrepute. 
tro^iSr m XVI. It may be observed, that with regard to this branch of 
this respect, duty, legislators have, in general, been disposed to carry their 
interference full as far as is expedient. The great difficulty here 
is, to persuade them to confine themselves within bounds. A 
thousand little passions and prejudices have led them to narrow 
the liberty of the subject in this line, in cases in which the 
punishment is either attended with no profit at all, or with 
none that will make up for the expense. 

— Psrticu- XVII. The mischief of this sort of interference is more par- 
mnt^eri of ticulariy conspicuous in the article of religion. The reasoning, 
reJ'gwn. -g following stamp. There are certain errors, 

in matters of belief, to which all mankind are prone : and for 
these errors in judgment, it is the determination of a Being of 

' Evil of apprehension; third branch of the evil of a punishment. 
Ch. xiii. § iv. 

* Dnivative evils : fourth branch of the evil of a punishment. Ib. 
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infinite benevolence, to punish them with an infinity of torments. 

But from these errors the legislator himself is necessarily free : 
for the men, who happen to be at hand for him to consult with, 
being men perfectly enlightened, unfettered, and unbiassed, have 
such advantages over all the rest of the world, that when they 
sit down to enquire out the truth relative to points so plain and 
so familiar as those in question, they cannot fail to find it. This 
being the case, when the sovereign sees his people ready to 
plunge headlong into an abyss of fire, shall he not stretch out a 
hand to save them ? Such, for example, seems to have been the 
train of reasoning, and such the motives, which led Lewis the 
XIVth into those coercive measures which he took for the con- 
version of heretics and the confirmation of true behevers. The 
ground-work, pure sympathy and loving-kindness : the super- 
structure, all the miseries which the most determined malevo- 
lence could have devised^. But of this more fully in another 
place 

XVIII. The rules of prohUy are those, which in point of ex- -how lur 
pediency stand most in need of assistance on the part of thefo^a^i- 
legislator, and in which, in point of fact, his interference hasuiVdictato^ 
been most extensive. There are few cases in which it would be °^P™*’**y* 
expedient to punish a man for hurting himself : but there are 
few cases, if any, in which it would not be expedient to punish a 

' I do not mean but that other motives of a less social nature might 
have uitioduced thenibclvcs, and probably, in point of lart, did introduce 
thembelves, in the progress of the enterpnbe. But in point of possibility, 
the motive above mentioned, when accompanied with such a thiead ot n-a- 
somng, is sufiicicnt, without any other, to account for all the ellccts above 
alluded to If any others interfere, their mterference, how natui ul soever, 
may be looked upon as an accidental and messential circumstance, not ne- 
cessary to the production of the effect Sympathy, a coneein foi the 
danger they appear to be exposed to, gives birth to the wish of fieeing 
them from it : that wish shows itself in the sliape of a command . this com- 
mand produces disobedience • disobedience on the one part produces dna|>- 
pointment on the other : the pain of disappointment produces ilI-wiU 
towards those who are the authors of it. The affections will often make 
this progress m less time than it would take to desenbt' it. The sentiment 
of wounded pnde, and other modifications of the Jove of reputation and the 
love of power, add fuel to the flame. A kmd of revenge exasperates the 
seventies of coercive pohey. 

• See B. I. tit [Self-regarding offences.] 

benthak y 
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man for injuring his neighbonr. With regard to that branch of 
probity which is opposed to ofiences against property, private 
ethics depends in a manner for its very existence upon legis- 
lation. Legislation must first determine what things are to be 
regarded as each man’s property, before the general rules of 
ethics, on this head, can have any particular application. The 
case is the same with regard to offences against the state. With- 
out legislation there would be no such thing as a state : no par- 
ticular persons invested with powers to be exercised for the 
benefit of the rest. It is plain, therefore, that in this branch the 
interference of thelegisUtor cannot anywhere bedispensed with. 
We must first know what are the dictates of legislation, before 
we can know what are the dictates of private ethics 
-of the XIX. As to the rules of beneficence, these, as far as concerns 

hgnflflmnpi^. matters of detail, must necessarily be abandoned in great mea- 
sure to the jurisdiction of private ethics. In many cases the 
beneficial quality of the act depends essentially upon the dis- 
position of the agent ; that is, upon the motives by which he 
appears to have been prompted to perform it : upon their be- 
longing to the head of sympathy, love of amity, or love of repu- 
tation ; and not to any head of self-regarding motives, brought 
into play by the force of pohtical constraint ; in a word, upon 
their being such as denominate his conduct /ree and voluntary, 
according to one of the many senses given to those ambiguous 
expressions The limits of the law on this head seem, how- 

1 But suppose the dictates of legislation are not what they ottffhi to be: 
what are then, or (what in this case comes to the same thing) what ought 
to be, the dictates of private ethics? Do they comcide with the dictates 
of legislation, or do they oppose them, or do they remam neuter t a very 
mterestmg question this, but one that belongs not to the present subject 
It belongs exclusively to that of private ethics. Pnnciples which may lead 
to the solution of it may be seen in A Fragment on Government, p. 150, 
Lond. edit. 1776 — and p. 114, edit. 1823. 

* If we may believe M. Voltaire', there was a time when the French 
ladies who thought themselves neglected by their husbands, used to petition 
pourttre embeeoxgnits: the techmeal word, which, he says, was appropriated 
to this purpose. This sort of law-proceedings seems not very well calcu- 
lated to answer the design: accordingly we hear nothing of them now-a- 


■ Quest, sor I’&ncg'clej). tom. 7. art. ImpuIisHuce, 
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ever, to be capable of being extended a good deal farther than 
they seem ever to have been extended hitherto. In particular, 
in cases where the person is in danger, why should it not be 
made the duty of every man to save another from mischief, when 
it can be done without prejudicing himself, as well as to abstain 
from bringing it on him ? This accordingly is the idea pursued 
in the body of the work i. 

XX. To conclude this section, let us recapitulate and bring to Difference 
a point the difference between private ethics, considered as an private 
art or science, on the one hand, and that branch of jurisprudence the art or 
which contains the art or science of legislation, on the other, w^itu^" 
Private ethics teaches how each man may dispose himself to 
pursue the course most conducive to hisown happiness, by means 
of such motives as offer of themselves : the art of legislation 
(which may be considered as one branch of the science of juris- 
prudence) teaches how a multitude of men, composing a com- 
munity, may be disposed to pursue that course which upon the 
whole is the most conducive to the happiness of the whole com- 
munity, by means of motives to be applied by the legislator. 

We come now to exhibit the limits between penal and civil 
jurisprudence. For this purpose it may be of use to give a dis- 
tinct though summary view of the principal branches into which 
jurisprudence, considered in its utmost extent, is wont to be 
divided. 


§ 2. Jurisfrvtdence, its branches. 

XXI. Jurisprudence is a fictitious entity: nor can any mean- jurigprn- 
ing be found for the word, but by placing it in company with ixHitory— 
some word that shall be significative of a real entity. To know • 


days. The Stench ladies of the present age seem to be under no such 
difficulties. ^ . . j 

^ A woman’s head-dress catches fire : water is at hand : a man, instead 
of assisting to quench the fire, looks on, and laughs at it. A drunken man, 
falling wiS his face downwards into a puddle, is in danger of suffocation : 
lifting his head a little on one side would save him ; another man sees this 
and lets him lie. A quantity of gunpowder lies scattered about a room a 
man is going into it with a lighteil eandle : another, knowing this, lets him 
go in without warning. Who is there that in any of these cases would 
think punishment misapplied 7 
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what is meant by jurisprudence, we must know, for example, 
what is meant by a book of jurisprudence, A book of jurispru- 
dence can have but one or the other of two objects : i. To ascer- 
tain what the law^ is ; 2. to ascertain what it ought to be. In the 
former case it may be styled a book of exfoeitory jurisprudence ; 
in the latter, a book of censorial jurisprudence ; or, in other 
words, a book on the art of legislation. 

XXII. A book of expository jurisprudence, is either authori- 
tative or unauthoritative. It is styled authoritative, when it is 
composed by him who, by representing the state of the law to be 
so and so, causeth it so to be ; that is, of the legislator him- 
self : unauthoritative, when it is the work of any other person 
at large. 

XXIII. Now law, or the law, taken indefinitely, is an abstract 
and collective term; which, when it moans any thing, can mean 
uiammg. jjgjther more nor less than the sum total of a number of indi- 
vidual laws taken together It follows, that of whatever other 

modifications the subject of a book of jurisprudence is sus- 
ceptible, they must all of them be taken from some circumstance 
or other of which such individual laws, or the assemblages into 
which they may be sorted, are susceptible. The circumstances 
that have given rise to the principal branches of jurisprudence 
we are wont to hear of, seem to be as follows : i. The extent of 
the laws in question in point of dominion. 2. The 'political 
quality of the persons whose conduct they undertake to regulate. 

'■ The word law itself, tirhich stande bo much in need of a definition, must 
wait for it awhile (see § 3) ; for there is no doing every thing at once. In 
the mean time every ivadcr will understand it according to the notion he 
has been accustomed to annex to it. 

* In most of the European languages there are two difiFerent words for 
distinguishing the abstract and the concrete senses of the word law : which 
words are so wide asunder as not even to have any etymological affinity. 
In Latin, far example, there is lex for the concrete sense, jtta for the 
abstract: in Italian, legge and diritto; in Erench, loi and droit: in Spanish, 
ley and deredio; in German, geseti and recht. The English is at present 
destitute of this advantage. 

In the Anglo-Saxon, besides lage, and several other words, for the con- 
crete sense, there was the word right, answering to the German reeht, for 
the abstract as may be seen in the compound fede-right, and in other in- 
Btanoes. But the word right having long ago lost this sense, the modem 
English no lenger possesses this advantage. 


Expository 
jurispru- 
dence, au- 
thoritative— 
uuuutbori- 
tative. 
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3. The time of their being in force. 4 . The manner in which 
they are ^epreesed. 5- The concern which they have with the 
article of punishmera. 

first place, in point of extent, what is delivered Jurapru- 
conceming the laws in question, may have reference either to ^SoiverS/. 
the laws of such or such a nation or nations in particular, or to 
the laws of all nations whatsoever : in the first case, the book 
may be said to relate to local, in the other, to universal, juris- 
prudence. 

Now of the infinite variety of nations there arc upon the 
earth, there are no two which agree exactly in their laws : cer- 
tainly not in the whole ; perhaps not even in any single article : 
and let them agree to-day, they would disagree to-morrow. This 
is evident enough with regard to the substance of the laws : and 
it would be still more extraordinary if they agreed in point 
otform; that is, if they were conceived in precisely the same 
strings of words. What is more, as the languages of nations arc 
commonly different, as well as their laws, it is seldom that, 
strictly speaking, they have so much as a single word in com- 
mon. However, among the words that arc appropriated to the 
subject of law, there are some that in all languages are pretty 
exactly correspondent to one another: which <'ome 8 to the same 
thing nearly as if they were the same. Of this stamp, for ex- 
ample, are those which correspond to the words poiver, right, 
obligation, liberty, and many others. 

It follows, that if there are any books which can, properly 
speaking, be styled books of universal jurisprudence, they must 
be looked for within very narrow limits. Among such as are 
expository, there can be none that are authoritative : nor even, 
as far as the substance of the laws is concerned, any that are un- 
authoritative. To be susceptible of an universal application, all 
that a book of the expository kind can have to treat of, is the 
import of words : to be, strictly speaking, universal, it must con- 
fine itself to terminology. Accordingly the definitions which 
there has been occasion here and there to intersperse in the 
course of the present work, and particularly the definition here- 



—internal 
and inter- 
national. 
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* 

after given of the word fatii, may be considered as matter be- 
longing to the head of universal jorispiudence. Thus far in 
strictness of speech : though in point of usage, where a man, in 
laying down what he apprehends to be the law, extends his 
views to a few of the nations with which his own is most con- 
nected, it is common enough to consider what he writes as 
relating to universal jurisprudence. 

It is in the censorial line that there is the greatest room for 
disquisitions that apply to the circumstances of allnations alike: 
and in this line what regards the substance of the laws in ques- 
tion is as susceptible of an universal application, as what regards 
the words. That the laws of all nations, or even of any two 
nations, should coincide in all points, would be as ineligible as 
it is impossible : some leading points, however, there seem to 
be, in respect of which the laws of all civilised nations might, 
without inconvenience, be the same. To mark out some of 
these points will, as far as it goes, be the business of the body 
of this work. 

XXV. In the second place, with regard to the political quality 
of the persons whose conduct is the object of the law. These 
may, on any given occasion, be considered either as members of 
the same state, or as members of diderent states ; in the first 
case, the law may be referred to the head of internal, in the 
second case, to that of international ^ jurisprudence. 

Now as to any transactions which may take place between in- 
dividuals who are subjects of different states, these are regulated 
by the internal laws, and decided upon by the internal tribunals, 
of the one or the other of those states : the case is the same where 
the sovereign of the one has any immediate transactions with a 

* The word intemational, it must be acknowledged, is a new one; 
though, it is hoped, sufficiently analogous and intelligible. It is calculated 
to express, in a more significant way, the branch of law which goes com- 
monly under the name of the law of nations: an appellation so uncharac- 
teristic, that, were it not for the force of custom, it would seem rather to 
refer to internal jurisprudence. The chancellor D’Aguesseau has already 
made, I fiind, a similar remark : he Bays that what is commonly caUod droii 
dcs gens, ought rather to be tenned droit entre lea gens ^ 


> (Eurres, Tgia. ii. p. 337, edit. 1773, uu. 
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pnvate member of the other : the sovereign reducing himself, 
pro fe naid, to the condition of a private person, as often as he 
submits his cause to either tribunal; whether by claiming 
a benefit, or defending himself against a burthen. There re- 
main then the mutual transactions between sovereigns, as such, 
for the subject of that branch of jurisprudence which may be 
properly and exclusively termed international ^ 

With what degree of propriety rules for the conduct of per- 
sons of this description can come under the appellation of laws, 
is a question that must rest till the nature of the thing called 
a law shall have been more particularly unfolded. 

It is evident enough, that international jurisprudence may, 
as well as internal, be censorial as well as expository, uuauthori- 
tative as well as authoritative. 

XXVI. Internal jurisprudence, again, may cither concetnall the internal ju- 

naprudenco, 

members of a state indiscnminately, or such of them only as are 
connected in the way of residence, or otherwise, with a particular " p“‘ 

district. Jurisprudence is accordingly sometimes distinguished 
into national and provincial. But as the epithet provincial is 
hardly applicable to districts so small as many of those which 
have laws of their own are wont to be, such as towns, parishes, 
and manors ; the term local (where universal jurisprudence is 
plainly out of the question) or the term particular, though this 

* In the times of James 1. of England and Philip III. of Spain, certain 
merchants at London happened to have a claim upon Philip, which iiia 
ambassador Gondemar did not think fit to satisfy. They applied ior coun- 
sel to Si'lden, who advised them to sue the Spanish monarch in the court of 
King’s Bench, and prosecute him to an outlawry. They did so : and the 
sheriffs of London were accordingly commanded, in the usual form, to take 
the body of the defendant Philip, wherever it was to bo found within their 
bailiwick. As to the sheriffs, Phdip, we may behove, was in no great 
fear of them : but, what answered the same purpose, ho hapjieneil on his 
part to have demands upon some other merchants, whom, so long as the 
outlawry remained in force, there was no proceeding against. Gondemar 
paid the money ^ This was internal jurisprudence : if the disjuiU* had 
been betwixt Philip and James himself, it would have been international. 

As to the word interncUiorud, from this work, or the first of the works 
edited in French by Mr. Dumont, it has taken root in the language. 

Witness reviews and newspaiiers. 


> Belden's Tablc-Tslk, til. Law 
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latter is not very characteristic, might either of them be more 
commodious 

XXVII. Thirdly, with respect to time. In a work of the 
expository kind, the laws that are in question may either be 
such as are still in force at the time when the book is writing, 
or such as have ceased to be in force. In the latter case the 
subject of it might be termed ancient ; in the former, present or 
living jurisprudence : that is, if the substantive jumprttdence, 
and no other, must at any rate be employed, and that with an 
epithet in both cases. But the truth is, that a book of the former 
kind is rather a book of history than a book of jurisprudence ; 
and, if the -wotA jurisprudence be expressive of the subject, it is 
only with some such words as history or antiquities prefixed. 
And as the laws which are any where in question are supposed, 
if nothing appears to the contrary, to be those which are in 
force, no such epithet as that of present or living commonly 
appears. 

Where a book is so circumstanced, that the laws which form 
the subject of it, though in force at the time of its being written, 
are in force no longer, that book is neither a book of living juris- 
prudence, nor a book on the history of jurisprudence : it is no 
longer the former, and it never was the latter. It is evident 
that, owing to the changes which from time to time must take 
place, in a greater or less degree, in every body of laws, every 
book of jurisprudence, which is of an expository nature, must in 
the course of a few years, come to partake more or less of this 
condition. 

The most common and most useful object of a history of juris- 
prudence, is to exhibit the circumstances that have attended the 
establishment of laws actually in force. But the exposition of 
the dead laws which have been superseded, is inseparably inter- 
woven with that of the living ones which have superseded them. 

^ Tho term municipal seemed to answer the purpose wry well, till it 
was taken by an English author of tho first eminence to signify internal 
law in general, in contradistinction to international law, and the imaginary 
law of nature. It might still be used in this sense, without scruple, in any 
other language. 
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The ^eat use of both these branches of science, is to furnish ex- 
amples for the art of legislation K 

XXVIII. Fourthly, inpoint of expression, the laws in question Jun«pm- 

may subsist either in the form of statute or in that of customary tutw^— 

'’emUmuy. 

As to the difierence between these two branches (which re- 
spects only the article of form or expression) it cannot properly 
be made appear till some progress has been made in the defini- 
tion of a law. 

XXIX. Lastly, The most intricate distinction of all, and thatJnrispru- 
which comes most frequently on the carpet, is that which is 
made between the ciml branch of jurisprudence and the penal, 
which latter is wont, in certain circumstances, to receive the 
name of criminal. 


What is a penal code of laws? What a civil code ? Of what 

, . a , concornuift' 

nature are their contents? Is it that there are two sorts ofti'erintmo- 
laws, the one penal the other civil, so that the laws in a penal the rm^ ^ 
code are all penal laws, while the laws in a civil code are all the i)eiiai, 
civil laws ? Or is it, that in every law there is some matter 
which is of a penal nature, and which therefore belongs to the 
penal code ; and at the same time other matter which is of a civil 
nature, and which therefore belongs to the civil code ? Or is 
it, that some laws belong to one code or the other exclusively, 
while others are divided between the two ? To answer these 
questions in any manner that shall be tolerably satisfactory, it 
will be necessary to ascertain what a law is ; meaning one entire 
but single law ; and what are the parts into which a lawr, as such, 

* Of wLat stamp are the works of Grotius, Puilcntlorf, and BurlamaquiT 
Are they political or ethical, historical or jundical, expository or censorial? 

— Soiiietimeb one thing, sometimes another . they seem hardly to have 
settled the matter with themselves. A defect this to which all books must 
almost unavoidably be hable, which take for their subject tht pretended 
law of nature ; an obscure phantom, wh’cL, in the imaginations of those 
who go in chase of it, points sonictimes to rnavTKn, somi times to lows ; 
sometimes to what law is, hometimcs to what it ought to be * Montesquieu 
sets out upon the censorial plan ; but long before the eonclusion, as it ho 
had forgot his first design, he throws off the censor, and juits on the anti- 
quarian. The Marquis Beccaria’s book, the first of any account that is 
uniformly censorial, concludes as it sets out, with penal jurisjirudencc. 


> See Cliitp. II. [Pnneipiee Sdvem] xu. 
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is capable of being distinguished : or, in other words, to ascer- 
tain what the properties are that are to be found in every object 
which can with propriety receive the appellation of a law. 
This then will be the business of the third and fourth sections : 
what concerns the import of the word crimtndl, as applied to 
law, will be discussed separately in the fifths 


occraon and > Here ends the ori^al work, in the state into which it was hronght in 
November, 1780 Wuat follows is now added m January, 1789. 
not*. The third, fourth, and fifth sectionB intended, as expressed m the text, 

to have been added to this chapter, will not here, nor now be given ; 
because to give them m a manner tolerably complete and satisfactory, 
might require a considerable volume This volume will form a work of 
itself, closing the senes of works mentioned in the preface. 

What follows here may serve to give a slight mtimation of the nature of 
the task, which such a work will have to achieve * it will at the same time 
furnish, not any thing hkc a satisfactory answer to the questions mentioned 
in the text, but a slight and general indication of the course to be taken 
for giving them such an answer 

By > lau here What 18 a law 7 What the parts of a law 7 The subject of these ques- 
* tions, it 18 to be observed, is the logteeU, the ideal, the intettectwd whole, 
not the physical one : the law, and not the statute An enquiry, directed to 
tho latter sort of objeot, could neither admit of difficulty nor afford instruo- 
tion In this sense whatever is given for law by the person or persons 
recognised as posBessmg the power of makmg laws, is law. The Meta> 
morphoses of Ovid, if thus given, would be law So much as was embraced 
by one and the same act of authentication, so much as received the touch 
of the sceptre at one stroke, is one law . a whole law, and nothing more 
A statute of George U made to substitute an or instead of an and in 
a former statute is a complete law ; a statute contammg an entire body of 
laws, perfect m all its parts, would not be more so. By the word law then, 
os often as it occurs in the succeeding iiagoe is meant that ideal object, of 
which the part, the whole, or the multiple, or an assemblage of parts, 
wholes, ami luultqiks mixed together, is cxlubited by a statute ; not the 
statute which exhibits them 

Every law h Every law, when oomph te, is cither of a coercive or an uneoereive nature, 

or'a"* coercive law is a command, 

rarocBUon of An uncof rcive, or rather a dwcoercive, law is the revocation, in whole or 

in part, of a ooenive law. 

tow a not What has been termed a declaratory law, so for as it stands distinguished 
puiy from either a coercive or a discoercive low, is not properly speaking a law. 

slaw It 18 not the expression of an act of the will exeieised at the time it is 

a meie notification of the existence of a law, either of the coercive or the 
discoercive kind, as already subsifciing of the existence of some document 
expressive of some act of tho will, exercised, not at the time, but at some 
former period If it does any thmg more than give information of this fact, 
viz of the prior existence of a law of either the ( oercive or the discoercive 
kind, it ceases pro tanto to be what is meant by a declaratory law, and 
asBunung cither the coercive or the discoercive quahty. 

Eniycocreira £very ooercive law creates an offence, that is, converte an act of some 
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Borty or oihor into fin offoncc. It is only by so doing tiiftt it oui impose creates an 
Minion, thfit it ofin produce eoereion. oihnce. 

A Ifiw confining itself to the creation of fin offence, and a lav corn- vi. 
manding a punishment to ^ administered in case of the commission of 
such an offence, are two distinct lavs ; not parts (as they seem to have been aupomtmg 

generally accounted hitherto) of one and the same lav. The acts they are SiXct’ 
command are altogether different ; the persons they arc addressed to are 
altogether different. Instance, Let no man steal ; and, Let the judge cause 
whoever is eonvicled of stealing to be hanged. 

They might bo styled; the former, a simply tmpcraitve lav ; the other a 
punitory: but the punitory, if it commands the punishment to be inflicted, 
and does not merely permit it, is as truly imperative as the other: only it is 
punitory besides, vmch the other is not. 

A lav of the diwoercive kind, considered in itself, con have no punitory vji. 
law belonging to it : _ to receive the assistance and support of a punitory law caiuSve' 
law, it must first receive that of a simply im}xu'ative or coercive law, and it 
is to this latter that the punitory lav will attach itself, and not to the <lih- HlgtoXbut”' 
coercive one. Example ; clisooorcive lav. The sheriff has jmwer to hang all iniXventilln oi 
such as the judge, proceeding in due course of law, shall order him to hang. ciicn.iieone. 
Example of a coercive lav, made in support of the above discoercive one. 

Lei no man hinder the sheriff ft om hanging such as the judge, proceeding in 
due course of law, shall order him to hang. Example of a punitory lav, 
made in supmrt of the above coercive one. Let the judge cause to be 
imprisoned whoever attempts to hinder the sherifffrom hanging one, whom 
the judge, proceeding in due course of law, has ordered him to hang. 

But though a simply imperative law, and the punitory law attached to vm 
it, are so far distinct laws, that the former contains nothing of the latter, law 
and the latter, in its direct tenor, contains nothing of the former; 
by imjiication, and that a necessary one, the punitorjA does involve and Eeiongs to. 
include the imiwrt of the simply imperative law to which it is a])pcnded. 

To say to the judge. Cause to he hanged whoever in due form of law is 
convicted of stewing, is, though not a direct, yet as intelligible a way of 
intimating to men in general that they must not steal, as to say to them 
directly, Do not steal : and one bccb, how much more likely to be effipaeious. 

It should seem then, that, wherever a simply imjterative law is to have 
a punitory one apjx'nded to it, the former might be B))arcd altogether : in ,«„t?ve on# 
which case, saving thcexception (which naturally should seem not likely to 
be a frequent one) of a law oaimble of answering its purpose without such i>ut inr m ei- 
on appendage, there should be no occasion in the whole body of the law for 
any other than punitory, or in other words than penal, laws. And this, 
perhaps, would be the case, were it not for the necessity of a large 
quantity of matter of the expository kind, of which we come now to s^s^ak. 

It will happen in the instance of many, probably of most, possibly of all uaturc^if such 
commands endued with the force of a public law, that, in the expression txi»)sitoiy 
given to such a command, it shall be necessary to have recourse to terms 
too complex in their signification to exhibit the requisite ideas, without 
the assistance of a greater or less quantity of matter of an exjwsitory 
nature. Such terms, like the symbols used in algebraical notation, are 
rather substitutes and indexes to the terms capable of themselves of ex- 
hibiting the ideas in question, than the real and immediate representatives 
of those ideas. 

Take for instance the law. Thou shalt not steal. Such a command, were 
it to rest there, could never sufficiently answer the purpose of a law. 

A word of so vague and unexplicit a meaning canuo otherwiseperform this 
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office, than by giving a general intimation of a variety of i^poBitionB,eaoh 
requiring, to convey it to the apprehension, a more particular and ample 
assemblage of terms. Stealing, for example (according to a definition not 
Sbccurate enough for use, but sufficiently so for the present purpose), is the 
taking of a thing which is another's, by one who has no titlii so to do, and is 
conscious of his having none. Even after this exposition, supposing it a 
correct one, can the law be regarded as completely expressed t Certainly 
not. For what is meant by a man's having a Tvnx to take a thing? To 
complete, the law must have exhibited, amongst a multitude of other 
things, two catalogues : the one of events to which it has given the quality 
of conferring title in such a ease ; the other of the events to which it has 
given the quality of taking it away. What follows f That for a man to 
nave stolen, for a man to hare had no tide to what he took, either no one of 
the articles contained in the first of those lists must have happened in his 
favour, or if there has, some one of the number of those contained in the 
second must have happened to his prejudice. 

XI. Such then is the nature of a general law, that while the imperative part 
of it, the panetum saliena as it may bt' termed, of this artificial body, shall 

pecuhaMo two or three words, its expository appendage, without 

^uJative which that imperative part could not rightly perform its office, may occupy 
comnunds eonsiclerable volume. 

liui this may equally he the case with a private order given in a family. 
Take for instance one from a bookseller to his foreman. Jtcmoi’e, from this 
shop to my new one, my whole stock, according to this printed catalogue . — 
Remove, from this shop to my new one, my whole stock, is the imperative 
matter of this order ; the catalogue referred to contains the expository 
appendage. 

XII. The same jnoss of expository matter may serve in common for, may 

rf«pos'o^“api^‘rtain in common to, many commands, many masses of imperative 
SSyetneom- Thus, amongst other thing.s, the catalogue of rdlatit>r and ablative 

mon for many events. With rospcct to titles abovcspoken of (see No. IX. of this note), will 
'**’ belong in common to all or most of the laws constitutive of the various 

offences against property. Thus, in mathematical diagrams, one and the 
same base shall serve for a whole cluster of triangles. 

XIII. Such expository matter, being of a complexion so different from the im- 
Smratter”*'''' pprativo it Would be no wonder if the connection of the former with the 
essential to lattor should cscape the observation : which indeed, is perhaps pretty 
STconaSiedin generally the case. And so long as any mass of legislative matter presents 
to"* ^attS"”'" *^’*‘**^> which isnot itself imiierntiveorthe contrary, or of which the connec- 

lynia or. matter of one of those two deseriptions is not apprehended, so 

long and so far the truth of the proposition, That every law is a command 
or Us opposite, may remain unsuspected, or ap]iear questionable ; so long 
also may the incora)>letenesB of the greater part of those masses of legislo- 
tivo matter, which wear the complexion of complete laws upon the face of 
them, also the method to be taken for rendering them really complete, 
remain undiscovered. 

XIV A circumstance, that will naturally contribute to increase the difficulty 
roentte"faTOiir- tbe discovery, is the great variety of ways in which the impration of a 
wu^Slndi'*’ lawmay be conveyed — the greatvariety of forms which the imprativc part 
net fcims"itt' of a law may indiscriminately assume: some more directly, some Icssdirectly 
live^attCT'i^ expressive of the imperative quality. Thou shali not steal. Let no man 
enable of «^>o^ Whoso bteoleth shall be punished so and so. If any man steal, ho 

bdag couched, punished so and so. Stealing is where a man does so and so ; the 

punishmtfil for stealing is so and so. To Judges so and so named, and so 
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and so constituted, hdong the cognizance of mch and auch offeneea ; viz. 
stealing — and so on. These are but part of a multitude of forms of words, 
in any of which the command by which stcahng is prohibited might equally 
be couched . and it is mamfest to what a degree, m some of them, the 
imperative quality is clouded and concealed fiom ordmary aptirehension. 

After this explanation, a general proposition or two, that may bo laid ^ 
down, may help to afford some little insight into the structure and contents 
of a complete body of laws — So nianj different soits of ojjt ncu created, so 
many different laws of the eoerette kind so many execjiliont, taken out of mmed 
tho desciiptions of those offences, so many laws of the diseoercivt kind 
To class offeneea, as hath been attempted to be done in the precedmg 
chapter, is therefore to ( lass laws to exhibit a complete catalogue of all 
the offences created by law, including the whole mass of expositoiy mattci 
necessary for fixmg and exhibiting the import of the tcims contained m the 
several laws, by which those offences aie rcsjxctivoly created, would be to 
exhibit a complete collection of the laws m force m a word a complete 
body of law , a pannomion, if so it might be termed 

From the obscurity in which the limits of a law, and the distinction 
betwixt a law of the civil oi simply imperative kincl and a punitory law, of the limits 
ore naturally involved, results tht ohsmiity ot thi limits betwixt a ii'vdL!j‘a‘'penaS''''' 
and a penal code, betwixt a civil biancli ot the law and the innal cuds 

Tho question. What parts of thi total mnas of legiMnt matUr hdong to 
the etvtl branch, and whai to the penal '* supiioses that divers politic al state s, 
or at least that some one sue b state, ate to bt found, having as well a c ivil 
code as a penai code, cmh of them complete in its hind, and maiked out 
by certain hmits But no owe sue h state has evei yet t xisted 
To put a question to which a tiue answei can lie given, we must sub- 
stitute to the foregoing qiw stion some sue h a one as thai whic h follows 
Suppose two masses of Icgisldtive matter to be diawn uj> at this time of 
day, the one under the name of a < ivil cchU, the other of a jx nal c ode, each 
meant to be complete in its kind — in what general way, is it natural to 
suppose, that thochffeientsortsotmattei.asabovc distinguishcd,would bo 
distributed between them ’ 

To this (question the following answer seems likely to come as near as 
any other to the truth 

The civU code would not consist of a collection of civil laws, each com- 
plete m itself, as well os clear of all penal ones 
Neither would the penal code (since wc have seen that it could not) 
consist of a collection of pumtivc laws, each not only conqilctc in itself, but 
clear of all civil ones But 

The civil code would consist chu fly of mcic massi s of t xpositoi y matter ”, 

The imperative matter, to winch thobe masses ot e\pository mattei rc-civiicude 
sjxictivtlyappcrtaincd, would be found — not in tliatsame ( ode — not in the 
cml code — nor in a pure state, free from all admixture of punitory laws , 
but m the penal code — in a state of combination — involved, m manner as 
above explained, in so many correspondent punitory laws 
The penal code then would consist piincipally of piuutive lawH,involv ing xvin. 

the imperative matter of the whole number of t ml laws along with which , “auSie * 
would probably also be found various masses of expository inattci, apper- 
tammg not to the civil, but to the punitory laws The body of jx-iial law, 
enacted by the Empress-Queen Mans Theresa, agrees pretty well with this 
account 

The mass of legislative matter pnbhshed in Fiinc h as will as Gtrman, xi* 
under the auspices of Frederic II. of Prussia, by the name fef Code 
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Frederic, but never ettsblished with force of lawS appears, for ezam^te, to 
be almost wholly composed of masses of expository matter, the relation of 
which to any imperative matter appears to have been but very imperfectly 
apprehended. 

In that enormous mass of confusion and inconsistency, the ancient 
Boman, or, as it is termed'by way of eminence, the civil law, the imperative 
matter, and oven all traces of the imperative character, seem at last to have 
been smothered in the expository. Mato had been the lan^age of primseval 
simplicity : esto had been the language of the twelve tables. By the time 
of Justinian (so thick was the darkness raised by clouds of commentators) 
the penal law had been crammed into an odd comer of the civil — the whole 
catalogue of oflenoes, and even of crimes, lay buried under a heap of 
Migidiona — xoill was hid in opinion — and the original esto had transformed 
itself into videtur, in the mouths even of the most despotic sovereigns. 

Among the barbarous nations that grew up out of the ruins of the 
Homan Empire, Law, emerging from under the mountain of expository 
rubbish, reassumed for a while the language of command : andthenshehad 
simplieity at least, if nothing else, to recommend her. 

Besides the civil and the jional, every complete body of law must con- 
tain a third branch, the conatiiiUional. 

The constitutional branch is chiefly employed in conferring, on par- 
ticular classes of persons, powers, to bo exercised for the good of the whole 
society, or of considerable parts of it, and prescribing didiea to the persons 
invested with those powers. 

The jKiwers are principally constituted, in the first instance, by dis- 
cooroivo or pormissivo laws, operating as exceptions to certain laws of the 
coercive or imperative kind. Instance : A tax-gatherer, as sneh, may, on 
such and such an occasion, take such and atteh things, withoiU any other 


TITLE. 

The duties are created by imperative laws, addressed to tho persons on 
whom the powers are conferred. Instance: On swh and such an occasion, 
such and such a tax-gatherer shall take such and such things. Such and such 
a judge shall, in such and such a case, cause persons so and so offending to he 
harvged. 

The ports which perform the function of indicating who the individuals 
aie, who, in every case, shall be considered as belonging to those classes, 
have neither a permissive complexion, nor an imperative. 

They are so many masses of cxjwitory matter, appertaining in common 
to all laws, into the texture of which, the names of those classes of persons 
have occasion to be inserted. Instance ; imperative matter -.—Let the judge 
cause whoever, in due course of law, is convicted of skating, to he hanged. 
Nature of the expository matter : — Who is tho person meant by tho word 
judge f He who has liecn invested with that office in such a maimer : a,nd 
in respect of whom no event has happened, of tho number of those, to which 
the effect is given, of reilucing him to the condition of one divested of that 
office. 

xxiit. Thus it is, that one and the same law, one and the same command, will 
Thiuthe haveitsmatterdivided, notonly between two great codes, ormain branches 
Sir* * of the whole body of the laws, the civil and the penal ; but amongst three 
iiuhTO m3"s branches, the civil, the penal, and the constitutional. 

;[j(iv. ^ countries, where a great part of tho law exists in no other shape, than 

Expontuty that of which in England is called common law but might be more expres- 

maiter, a great 


‘ Mirabeau sur la Monarchio Prusslenne, Tow v. Ur. 8. p. atg. 
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Bively termed jvdMiary, there mnat be a great multitude of lavs, the im> quutity orn 

port of vbioh cannot be sufficiently made out for practice, vithoutrefemng 

to this common law, for more or less of the expository matter belonging to 

them. Thus m England the exposition of the word title, that basis of the urju^h^""" 

whole fabric of the Taws of property, is nowhere else to be found And, as 

uncertamty is of the very essence of every particle of law so denoimnated 

(for the instant it is clothed m a certain authoiitative form of words it 

changes its nature, and passes over to the other denommation) hence it is 

that a great part of the laws m being m such countries remain uncertain 

and incomplete What are those countries ? To this hour, every one on 

the suiface of the globe 

Had the science of architcotnro no fixed nomenclature belonging to it— xxv 
were there no settle d names for distinguishing the rlilTcnnt sorts of build- 
mgs, nor the different parts of the same building from each other — what “f 
would it bef It would be what the science of legislation, considered With co^i'derad m 
respect to its form, remains at present jbrST'* 

Were there no architi cts who could distinguish a dwelling-house from a 
barn, or a side- wall from a ceihng, what would an hitc cts bi / ^ be y would 
be what all legislators are at present 

From this very slight and imperfect sketch, may bo collected not an xx\ i 
answer to the questions in the text but an mtimation, and that but an 110- SfcialliL’.n 
perfect one, of the course to be taken for giving such an answer , and, at eMmpiifiiMioii 
any rate, some idea of the difficulty, as well as of the necessity, of the 1, **' 

djul* Uutwrtance f 

. , - . ■ « XI ^ 1 ranch of 

If it were thought neceasary to recur to ©xpenenre for proofs of tma ici«nce - 
difficulty, and this necessity, they need not be long wanting i1m“"t\“ 

Take, for instance, so many well-meantendeavours on thepartof popular powwsof 
bodies, and so many well-meant recommendations in ingenious books, to r"pm"ntntivi 
restrain supreme reprosentativo assembhes from makmg laws in such and 
such cases, ortosuchandsuchaneffcct Suchlaws, toanswcrtheintinded 
purpose, require a perfect mastery m the science of law considut d m rt8]H.ct 
of its form — m the sort of anatomy spoki n of in the prefect to this work 
but a perfect, or even a moderate insight mto that science, would jirtvent 
their bemg couched m those loose and inadequate terms, in which they may 
be observed so frequently to bo conceived , as a ])erfi et acquaintance with 
the dictates of utility on that head would, m many, if not in most, of those 
instances, discounsel the attempt Ktt p to the letter, and in attem])ting 
to prevent the making of bad laws, you will find them prohibiting the making 
of the most necessary laws, perhaps even of all laws quit tlu letti r, and 
they express no more than it each man were to say, Vour laua shall herome 
ipso facto void, as often as they contain any thing which is not to my mind 
Of such unhappy attempts, examples may be met with in the legislation 
of many nations ; but in none more frequently than in that iicwly-i it ated 
nation, one of the most enlightened, if not the most enlightened, at this day 


on the globe. 

Take for instance the Declaration of Rights, enacted by the State of 
North Carolma, m convention, m or about the month of SepU mber, 1 788, 
and said to be copied, with a small exception, from out m hki manner 
enacted by the State of Virginia ‘ 

The followmg, to go no farther, is the fiist and fundamental article 

‘ That there are certain natural nghts, of which men, when they foim a 
Booial compact, cannot deprive or divest their posttnty, among which oro 
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the enjoyment of life end hberty, with the means of acquiring, poasesslng, 
and protectmg property, and pursumg and obtauung happiness and safety.’ 

Not to dwell on the oversight of confining to posterity the benefit of the 
rights thus declared, what loUows ? That — as against those whom the jaro- 
tection, thus meant to be afforded, includes — every law, or other order, 
dxoesting a man of the enjoymetU of Ufe or liberty, is void. 

Therefore this is the case, amongst others, with every coercive law 

Therefore, as against the persons thus protected, every oi der, for example, 
to pay money on the score of taxation, oi of debt from mdividual to indi- 
vidual, or otherwise, is void for the effect of it, if complied with, is ‘ to 
deprive and divest him,’ pro tarUo, of the enjoyment of hbeity, viz the hberty 
of paying or not paying as he thinks proper not to mention the STOCies 
opposed to imprihonment, in the event of such a mode of coercion’s oemg 
resorted to likewise of property, which is itself a ‘ means of aequinng, 
possessing, and protecting property, and of pursuing and obtaining happiness 
and safety 

Therefore also, as against such persons, every order to attack an armed 
enemy, in time of war, is also void for, the necessary effect of such an 
ordei is ‘ to deprive some of them of the enjoyment of Ife ' 

The above-mentioned consequences may suffice for examples, amongst 
an endless tram of similar ones' 

Leaiung on hiselbow, in an attitude ofpiolound and solemn meditation, 

‘ What a multitude of things there are ’ (exclaimed the dancing-master 
Hlarcel) ‘ in a minuet / ’ — May we now add ^ — and in a law 


* The YirKUiiaii Declaration < f Hishts, «ud in the Irench woik shoe quoted, to have 
been enneted the lat of June 1776 la not inM.rted in the publication entitled ‘The C<m$titu 
tu III of the teviial iiuli iHiutmt elaUi o/utmei lea ' PvhUthtd bji aider of Conoreu 
Phil uUIpkia printed Ha pi inted for ^othtiule and Walker , London 178a thouf,li that 
puLJioaiion contiuna the foim ol government umeted in the game convention, between the 
(Stii ot May and the 5 li of July in the eanio vesi. 

Ilut in that game lublnation is cont lined i Declaration of Riphti of the province of 
Mauaehiaelts dated in the yeara 1779 and 1780 which in it» hint uticle la a little gimilar 
Blao one of the piuiiiice ol Penuivlioma datid between July iqih ind September 38th, in 
wliuli the Biiinlanty is lathcr more considerable 

Moreoicr the f iirious J) claiahon if Jndepeudinee, publigbed by Con^regs Juivyth 1776, 
aftei a picambul it opening, goes on in these words * We hold theie ti utht to he lelj rvtdi iit 
that all men ar< ciialed tqual that tlu v are endmd by the ercatoi uith cii tain wiatu noble 
nphti t)M amoiiQit thoie are lifL, libeito and thi put suit of ha/ pin u 

Ihe 1 ireiman lleelaratiun cf llij^lits ig that, it geeiiig, which clinnis the honour of having 
gerved as a model to those of the < tl ei Pi >v jn es and in resf eet of the above leading ai tirli , 
at Icaat, to the above mentioned genei d Declaration of Inde] eiidenie bee Decherclieg, Arc , 
I. IQ 7 

W ho can help lamenting, that go rational a cuuge glionld be re ted upon roasorg, go much 
fitter to beget objections, than to remove them ' 

Dut with men, who ate unanimous and hearty about meaiuret, nothing go weak but may 
posg in the character of a rearon nor is this the first instance m the world, wheie the con 
elusion has gupported the premiges, instead of the premises the eonclmion 
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A. 

Absolute clntj. nee Duty. 

Abuse of Trust, ««e Trust. 

Aooessory utfences, t.ee Ofibnces. 

Aog.ui8ition, pleasure of, p. 34. 

Act, advised and unadvised, S9. 

— and action distinguished, 82. 

— continued and transient, 74. 

and repeated, distinguished, 74. 

— of discourse, what, 73. 

— divisible and indivisible, 75. 

— external and internal, 73. 

— of the mind, what, 97. 

— mischievous, of the consequences of a, 152-169. 

— negative and positive, 72. 

illustrated in the case of ofTences against trust, 236 n. 

— absolutely and relatively negative, 73. 

— negative, may be expressed positively, 72. 

— overt or exterior, 73 «. 

— repeated, and a habit or practice of action, distingiiishecl, 75. 

— simple and complex, 75. 

— a single, what constitutes — ambiguity regarding, 76. 

— an, general tendency of, how determined, 70, 71. 

— transitive and intransitive, 73 and 73 ». 

a distinction recognised by grammarians, 73 n. 

— voluntary, its meaning, 82 n. 

Action, Human, in general, 70-81. 

— control of, the principal end of punishment, 170 n. 

— when examined with a view to punishment; points to be considered, 71. 
Acts, distinguished, 73-76. 

— which rest jiurely in the understanding, 98, 

Addison, his description of religion, I3i n. 

Administration, a branch of the art of Government contrasted with that 
of Legislation, 3 1 1 . 

Adult, .311. 

Adultery, the offence of, 381. 

Affection, enlarged, what, 51. 

Affbilty, relationship by, 357. 

Age, as a secondary circumstance influencing sensibility, 59. 

— its periods distinguished, 59. 

Agency, lational and irrational, distinguished, 71. 

Aggravation, state of the conscioumieBfi, as furnishing a ground of, 96. 

— grounds of, constituted by oftences against trust and by falseh<.\d, 308 

Z 
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Alamiy a bianoh of the aecondar^ miaohief of an act, 153. 

— none, when the person the objeot of attack not determinate, i6a. 

— due to the apparent mental attitude of the actor at the time of an act, 

164. 

— goodness of the motive of an act does not remove, 165. 

— nature of the motive, how it affects, i67' 

— disposition of the actor, how it affects, 168. 

— and danger, distinguished, 157. 

their Inanches, 157. 
to what causes due, 157. 

— sometimes, danger always contingent, 159. 

Alien, the condition of an, how constituted, 394. 

Ambassador, the trust of an, or preabeutic trust, offences affecting, 389 n. 

— injuries to an, 386 n. 

Ambition, under what class of motives it falls, 109. 

— its relation to love of power and to love of reputation. III. 

Amity, or self-recommendation, the pleasures of, their nature, 35. 

— or self-recommendation, the pleasures of, motives corresponding to, 108. 

— the desire of, placed in the class of good motives, 119. 

how far coincident with that of benevolence, 133. 

with that of the love of reputation, 1 33. 
conformable to utility, 133. 

classed as a semi-soclai as well ai a self-regarding motive, I 3 I. 
as a standing tutelary motive, considered, 144. 

— the motive of, commonly associated with that of benevolence or sym- 

pathy, 108, 

its varying effects illustrated, 108. 

how far coincident with that of benevolence, 133. 

— the pleasures and pains of, and those of benevolence, distinguished, 41 n. 
Anglo-Saxon Wer-geld, eee 'Wer-geld. 

Animals, cruelty to, eee Cruelty. 

Animo malo, meaning of the expression, 95 n. 

Antipathetic bias and sensibility, explained, 51. 

Antipathy, oocoaioually causes actions with good effects, 33. 

— never a right ground of action, 33. 

— resentment merely a modification of, 23, 

— as an inducement to punish the self-regarding offences, 306. 

— connexion in the way of, as influencing sensibility, 55. 

— the principle of, needs regulation by that of utility, 33. 

errs on the side of severity, 30. 

— and sympathy, the principle of, its influence in exciting disapproval of 

the various classes of offences, 303—305 and 306. 

— eee also Sympathy. 

Apprehension, or expectation, the pains of, 41. 

— or expectation, the pains of, and those of sufferance, distinguished, 

41 ». 

Apprentice, see Master. 

Asoetioism, origin of the word, 8 n. 

— the principle of, what, 9. 

a partisan of, who, 9. 

why favoured by certain moralists, 9. 

followed under the name of religion, 133. 

often the ground of approbation or disapprobation of action, lo. 
wide-sproad influence upon doctrine, 10. 
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Aaoetloism, the pTinoiple of— 

itB snuJl influence upon legislation, ii, is 

religious penecution in part due to, ii. 

not consistently followed in matters of government, ii, la. 

consistent pursuit of it impossible, 13. 

an example of a principle adverse to utility, 8. 

limited in practice to private conduct, ii. 

• prevents the universality of censure of the private offences, 303. 

Asoetios, religious and philosophical, compared, 10. 

Assignable individual, an, what meant by, ao£ n. 

Association, the principle of, 1240. 

— pains of, 41. 

— pleasures of, analysed and illustrated, 37. 

— pleasures and pains of the mind, the result of, 309 n. 

Avarice, the term, an example of the figurative sense of the term motive, 

— indicates the motive of pecuniary interest when used in a bad sense, 

104. 

— under what class of motives it falls, 104. 

— why properly termed a bad motive, 118, 119. 

— lust, vengeance, the restraining motives to, 16S, 169. 

Awkwardness, the pains of, analysed, 39. 


B. 

Bad, proper application of the term, 8^. 

— intention, sec Intention. 

— motive, ete Motive. 

— tendency of an act, how ascertained, 31, 33. 

Baniehment, as a form of personal injury, 344, 345. 

— examples of offences by, 346 n. 

— as a punishment, considered, 19T, 197. 

when unequable, 191. 

— as a chronical punishment, 3 oo. 

Beccaria, his works noticed, 1 79, 339 n. 

Behaviour, good, remission of punishment for, 300. 

Benefloanoe, a branch of duty to others, 313. 

— how far a fit subject for legislation, 322, 333. 

— motives which prompt to, 313, 313. 

Benefloiaiy, benefloiendaxy, the terms suggested to indicate the peison 
to take the benefit of a trust, 336 n. 

Benevolence, pleasures of, in what they consist, 36 

— under what circumstances the motive of may be repugnant to utility, 

132 . 

— imputed to the Deity, in what sense, 1 35. 

— enlarged, alone necessarily confoimable to utility, 133 , 

and private, examples of their operation, 129. 

the distinction between, illustrated, 135, X43. 

— public and private, contrasted, I33. 

— a tutelary motive, mode of its operation as, 143. 

Bias, moral, religious, sympathetic, antipathetic, see Moral, etc. 
Blasphemous, printing or speaking, under what class of offences it falls, 
346 n. 

Blasphemy, 389 n, 

z a 
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Bodily conditiong, inflaenoing sensibility, 44, 45-47, 55, 57, 58. 

Body, radical frame or temperament of, as affecting sensibility, 55, 56. 

— and mind, intimacy of the relation between, 56, 57. 

offences affecting the, distingnished, 343. 

Bonaparte, his Penal Code noticed, 180 ». 

Branding, as a punishment, aoo. 

Bribery, nature of the offence, 340. 

— active, or bribe-giving, 340 and n. 

— passive, or bribe-taking, 340, 389, 390. 

— as an offence to which certain conditions are exposed, 363, 373, 374, 376, 

378, 383, 389 n., 390 n. 

— aee aleo Presents. 

Bubbles, or fraudulent companies, the offence of setting up, 353 », 
Burning alive, as a punishment, 181 n. 


C. 


Calamity, a, what, 36, 31 1. 

— offences through, an, 245 n., 346 n. 

breaches of sanitary regulations, an example of, a 1 3. 

— precaution against, justifies the causing of mischief and makes punish- 

ment groundless, 172. 

Capital punishment, 196, 197, 200. 

Caprloe, the principle of, 13 tt. 

— how far coincident with, that of sympathy and antipathy, 1 3 m., 1 5 n. 

— illustrations of its influence, 13 n. 

Catalogue of motives correspon^ng to tliat of pleasures and pains, 105. 

— see also motives. 

Catalogua personarum privilegiatarum, its purpose, 68 n. 

Catherine II of Russia, attitude of her ministers towards trivial theological 
controversies, 2 1 n. 

Celibacy, as an offence, how classed, 3 88 n. 

Certainty, as a quality of punishment, tee Punishment. 

— and uncertainty of pleasure and pain, an important ingredient in their 

value, 29. 

Charaoterlstioalness, as a quality of punishment, 192, 19S and n., 203 n. 
Charity, to what class of motives it belongs, 113. 

Child, the term, as indicating a legal relation, considered, 276 n. 

— stealing, as an offence, 376. 

Childlessness, as modifying susceptibility to the influence of law, 54 n. 
Cfaiistianity, Us establishment due to the ascendancy of the Roman 
commonwealth, 79 n. 

Chronioal punishments, examples of, 3oo. 

Oiroumstanoes, etymology of the term, 77 ». 

— what, 76, 77 n. 

— attending an act, defined, 77 f». 

reasons for their investigation, 76, 80. 

states of which the perceptive faculty is susceptible in regard to, 71. 

— their relation to consequences, modes of, 77. 

illustrated, 78, 79 and nn. 

limited extent to which perceptible, 79, So. 

— attending an event, the author’s method of analysis applicable to physical 

as weU as to moral science, 81 n. 

— aggraj^ative, 80, 30S. 
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OlTOiunatftiioea, aonmensative, 90, 91. 

— criniinative, 80, 90, 308. 

— evidentiai'y, 80. 

— exculpative, So. 

— extenuative, 80. 

— pecuniary, tee Pecuniary. 

— preventive, 90, 91. 

— influencing seneibility, tee Senaibllity. 

Civil Code, gee Code, X>aw. 

Civil and penal law, tee Ijaw. 

Civil and criminal, see Procedure. 

Civil conditions, see Conditions. 

Class, offence against a, ao6. 

Climate, its effect upon sensibility, 45, 6 t. 

Code, a civil, its contents, 333. 

— a civil, the difference between a penal and, examined, 329, 333. 

— gee also Iiaw. 

— Frederic, the, referred to, 333, 334. 

— a penal, its contents, 333. 

limits between it and a civil, examined, 339, 333. 

Coercion or restraint, one of the evils of punishment, 175. 

— or restraint, a form of offence against the peison, 243. 

Coercive Iiaw, 330. 

Coining, as an nfl'ence, 181 «. 

Collateral, relationship, 357. 

Command, 'every law a command or its opposite,’ 33a. 

— a coercive law a, 330. 

Commensura'bllity, as a quality of punishment, 191, 20a. 

Common sense, theory of a, as a moral standard, an example of tlio 
application of the principle of sympathy and antipathy, 1 7 n. 
Compassion, to what class of motives it belongs, 1 34. 

Compensation or satisfaction for an offence, as rendering punishment 
groundless, or as a reason for its abatement, 17a. 

— an insufiicient penalty for theft and robbery, why, 183 and n. 

— as a subordinate end of punishment, 171 n. 

— tendency to, as a quality of punishment, 195, 197, 

— lucrative, 197. 

subserviency to, a quality of pecuniary punisbineut, 197. 

— vindictive, 197. 

— susceptibility to admit of, as distinguishing the various classes of 

offences, 303-306. 

Complex or compound, and simple offences, an, 243, 

— tee alto Offences. 

— pleasures and pains, 41 n. 

example of an analysis of, 4a ft. 

— condition, see Condition. 

Compulsion, as a ground of impunity, 175. 

— or constraint, as a form of offence against the person, analysed, 243. 

simple injurious, an example of the offence of, 396. 
sometimes includes wrongful menacement, 245 n. 

Condition, a, elements in the conception of, aio, aiin., 339, 332, 233, 
*55. *56 n., *90. *9*. *93. *94- 

— &, m&y be either beoeftcial or burthensome, or both, to the party 

invested with it, 2.29, 294, 295. 
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Oondition, », {mplieaa diatinguiahing appellation onthepart ofthe'peraon 
invest^ with it, 33 a 

— the nghta and dntiea belonging to, oonaiderable in duration, 333. 

— character of the servicea connected with, a dlatinguishing feature of, 

333 

— deacnption of the aervicea conatituting a, 333 

— the rights to seTricea connected with, and those under contract or apper- 

taining to property, distinguished, 333. 

— examples of a, 333, 394, 395 

— how constituted by the law, aga, 393. 

— not an exclusive right, 393. 

— and lelations not amounting to a, distinguished, 333, 333, 393. 

— regarded as an object of property, aio, 337, 330, 331. 

— contrasted with a right of pioperty, aag, 393. 

— difiiculty of distinguishing property and, 391. 

— an offence against, what, 310. 

— offences against, 355-396 

how to be classed, 337 ef »eq. 

rules for distinguishing them from those against property, 333, 333 
and agamst property, sometimes substantially the same, aag, 333, 
*34 

— why improper to class under those against property, 339. 

— filial, offences against, 376. 

— trust as a species of, 336. 

— and trust, their relations, 337, 33S, ago. 

— public, a less expressive term than public trust, a a 8. 

— complex, that of parent a, 375. 

Conditions, proper order of their treatment, 358 

— classed as domestic and civil, 355 

— domestic or family, how constituted, 255 

the physical power of the domestic superior their groundwork, 
*59 »• 

the legal relations they involve and their rationale, 358, 359, a6o, 
a6i 

ofilnces touching, 361-366, 370-386 

— civil, exanuned, 387 

their infimte variety, 387. 

some featuies which distinguish them from the domestic, 394, 295. 
involve no correlative relations with distinguishing appellations, 
* 94 . *95 

bow constituted, 392, 293, 294 

then relation to trusts, to domestic sonditions, and to rights of 
ownership, 290, 391 
non-fiduciary, 393 
professional, aga, 393. 
rank, as one of the, aga. 
examples of, 394, 295 
ofiences touching, 395, 396. 

Oonfinsment, as a form of offence against the person, 344. 

— example of offences by, 346 ». 

Oonnubial and post connubial relations, 356 

— tee alto Relations. 

Connexion, m the way of sympathy and antipathy, see Sympathy and 
An^pathy. 
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OoimA 1 oiuxi« 8 B, m to dronmstanoes accompanying an act, what meant by, 

— false as to ciroiunatanaeB accompanying an act, what, yi. 

— the, or perceptive faculty, ita relation to the consequences of an act, 89. 

various states of, in regard to the circumstances atti'nding an act, 
89. 

various states of, illustrated, 90-92. 

state of the, impartance of the investigation regarding, 95, 96. 
its relation to intentionality, 91. 
to the secondary evil of an act, 164. 
character of the consequences of an act in great measure dependent 
upon, 95. 

demand for punishment dependent upon its state, 95. 

Consent, on the part of an injured party, as rendering punishment ground- 
less, 17T, 17s. 

presence or absence of, its relation to the offences of theft, rape, 

seduction, etc, 351, 253, 153. 

Conseauenoes, their place m relation to the tendency of acts, 70 

— material, what, lo. 

alone worth regarding, 70. 

— primary and secondary, 152, 153- 

may be mischievous and secondary beneficial, i£7- 

— natural and artificial, 168, 169. 

and intention usually correspond, 133. 

Constitutional law, a branch of a complete body of laws, 334. 

— its piovinoe, 334. 

— its relation to penal and to civil law, 334. 

— its matter how to be distiibuted, 309 n. 

Contract, breach of, under what class of offences it falls, 349 n. 

— a, nature of the conception indicated, 379. 

the utilitarian basis of the matrimonial condition, 279- 

— the matrimonial, modifications of which it is susceptible, 280. 
Contractual relations, and those dependent upon condition, their differ- 
ences ezaniined, 333, 

Copyright, the eujoyer of a, not invested with a Condition, hut with a 
species of property, 393. 

— why regarded as property, 394 «. 

Corporal Injuries, simple and ineparable, 344. 

— insult, a complex oifence, affecting both person and reputation, 347- 
Corporate body, offences against the property of a, 353 u. 

Corporation spirit, attachment, zeal or ‘ ei-pt it de coiyM,’ 113- 
Country scene, a, the pleasures of, analysed, 42 n. 

Cowardioo, to what class of motives it belongs, 116. 

Crime, to be reprobated, on purely utilitarian grounds, 9t ^ 3 
Oriminallaw, 309, 330. 

— see also Ijaw. 

Criminative circumstances, see Oircumstanoes- 
Cromwell, Oliver, his supposed indifference to suffering, 57- 

— easily moved to tears, 57. 

Cruelty, claas of motives to which it belongs, 1 14. 

— to animals, rationale of legislation regarding, 31 1 n. 

Culpa, meaning of the term, 94, 95, 95 n. 

— sine dolo, 94. 

— lata, levis, leviasima, the expressions criticised, 94- 
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OiirioBity, aa a motive, T07. 

its different effects illustrated, 107. 


T>. 

D'A^uesseau, the Chancellor, his suggestion of the phrase ‘ drmt enfre let 
gent,’ 326 n. 

Danger, a branch of the Becondar}^ mischief of an act, 153. 

— of a mischievous act, whence it arises, 155. 

— and alarm distinguished, 1 57. 

— of an act, due to the real mental attitude of the actor, 164. 

— physical, as impairing the influence of the penal wtnction, 174, 175. 
Death, the penalty of, see Capital Punishment. 

Declaration, the, of Independence of the United States of America, 33() n 

— the, of Bights, of Massachusetts, 336. 

of Virginia, 335, 336. 
of North Carolina, 335. 

the phraseology of these instruments criticised, 335, 336. 
Defamation, the offence of, its nature analysed, 246. 

— political, how classed, 389*1. 

reluctance under popular governments to submit it to penal legis- 
lation, 319 M. 

— and tee Xteputation. 

Defraudment, the offence of, 251, 308. 

Deity, the, qualities attributed to, 135. 

Dalsgatus non potest delegare, the maxim ridiculed, 13 n. 

Deliberation, as an indication of the disposition of an offender, 150. 
Deliota, publica et privata, of Boman law, 300 n. 

Delinquency, offences of mere, 3ii, 

— and gee Oflbnces, Semi-public. 

Denmark, a sect of religions enthusiasts there, noticed, 140. 

Depravity of disposition, gee Disposition. 

Derivative evil of an act, what, 153. 

— pains of sympathy, among the pains of punishment, 1 76. 

Dereoho, a Spanish term for law in abstract, 324*1. 

Descent, relationship by, 357. 

Desertion, military, the offence of, 387 n. 

Desire, pain of, a species oi pain of privation, 38. 

— physical, the general terra for a certain motive, 105. 

— sexual, the neutral term for a certain motive, 105 *«. 

Detainer, of immovables, a term of English law, 335 and n. 

— gee alko Detinue. 

Detection, what meant by, 146. 

— fear of, as an element in the tutelary motive of self-preservation, 147. 

the force of certain standing tutelary motives depends upon, 146, 
147. 

— uncertainty of, as diminishing the efficacy of the penal sanction, 317. 
Determinative, as a teim for ' Motive,’ 98 *>. 

Detinue, and detainer, as offences of English law, 350*2., 255 and*i. 
Detreotare militiam, meaning of the expression, 337, 338 n. 

Detreotation, as a term for a certain mode of offence, 337, 338 *>., 263 
373, 274. 

* Dictates * or ‘ laws ’ of particular motives, convenience of the expression, 

I 3 I. 
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Dlall) Boanty, why an efficacious punishment for offences through the 
motive of ill-will, iq6. 

Diaablement, as a result of punishment, 170, 171 195, 196, 197, 202. 
Siaappointment, pain of, a species of pain of privation, 38. 

Dlaooeroive law, 330. 

DisoouTse, acts of, see Act. 

Dlsgraoe, fear of, as a motive, 109. 

Dishonour, fear of, 109. 

— pains of, »ce Ill-name. 

Displeasure, the motive of, placed in the class of bad motives, 119. 

under what ciicumstanies social in its effects, 127. 

— a motive less constant in its operation than the iiiolives of the self- 

regarding class, 167. 

Disposition, the, tlie general subject of, treated, 131- 151. 
what, 1 31. 

an element in detei mining the geneial tendency of an act, 71. 
its influence in the production of the seconiLiiy mischief of an 
act, 164. 

its effect upon alaim, 168. 

‘ the sum of the intentions,’ 142. 
penal law how far concerned with, 13a. 

good, bad, depraved, virtuous, vicious, beneficent, meritorious, ptini- 
ciouB.mischievous, sound, him, application of the terms to, 131, 132. 
indications concerning, affbided by the strength of temptation, 148 
depravity of, indicated by an offence, rules foi estimating, with 
iliustiatioufa, 149, 150 

indications of, afforded by the deliberation accompanying the 
offence, 150 

its chaiacter a matter of inference, 132. 

the grounds of infeience regarding it examined and illustrated, 
I 33 -I 4 ‘- 

its investigation, why impoitant, 151 

— a good, coupled with a mischievous habit, impotsible, 133 n. 

Division of offences, see Ofi’enoes. 

Dolus, the term in Kouisn law, 94, 95, and 95 n. 

Droit, a French term for law in abstract, 324 n. 

— entie lea gens,’ instead of ‘ droit des gens,’ sngge'^ted by the t'liancellor 

D’Aguesseaii, 326 «. 

Drugs, sale of unwhole-iomc, under what class of offences it falls, 246 <1. 
Drunkenness, its |il.icc in a classihcatioii of offences, 246 n 

— and see Intoxioation. 

Duel, refusal to hght a, why associated with cowardice, 109 « 

— a, biibeiy at an election, munificence in chanty, war, aliice results of a 

single motive, 110. 

Duelling, motives to and against, examined, 109 n. 

Dumplexs, a religious society, noticed, li. 

Duration, as an element in pleasure, and pain, 30. 

illustrated, 32, 

Duress, 254 n 

— and ste Compulsion. 

Duty or obligation, implied in the conception of right, 224 n., 221; n. 

— absolute, one without reciprocity of right, 290 

— lelative, 290 

— breach of, as a term for a form of offence, 262, 2^3, 266, 27J, 272, 274, 

276, 278, 282. 
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BtMe, loTe of, as a motive, 117. 

as a motive, among those most constant in their operation, 167. 
different acts to which it conduces, 117, 1 18, 
as an occasional tutelary motive, 146. 
appropriate punishment for offences induced by, 19$. 
Hoonomioal effects of a religious persuasion, 64 n. 

Bduoation, a branch of the art of government, 311. 

— public, 312, 

— private, 270, 31a. 

— physical, mental, 61. 

— as influencing sensibility, 43. 60, di. 

— as influenced by religions profession, 64. 

Election, the doctrine of, as a substitute for a moral standard, 17 n. 
Elopement, as an offence, 262, 271, 272, 274, 276. 

Embezzlement, as an offence, 250, 252. 

— appropriate punishment for, 196. 

— breach of trust, an element in the offence of, 250. 

— and theft, the diflerent penalties for, their rationale Suggested, 1 72 n. 
Emigration, as an offence, 288 «. 

Endamagement, an offence against property, 250 

— and see Property. 

Enjoyment, pleasures of, and those of expectation, distinguished, 36, 37 
Enmity, pains of, analysed, 39. 

— pains of, and those of malevolence, distinguished, 41 n. 

Ennui, nature of the pain indicated by the term, analysed. 3921. 
Enthusiasm, or enthusiastic zeal, iii. 

Entry, forcible, 254, 255. 

Equability as a property of punishment, 190, 19T. 

Equable, punishment, what, 190. 

Equity, natuial, as a moial standard, 17 a. 

Error of opinion, fitting mode of dealing with it, 177. 

— culpabilis, and other phrases, suggested to indicate certain menial 

atfitudes, 95 ». 

Espionage, as a public offence, 286 n. 

Esprit de corps, English equivalents for the phrase, 113. 

Esse, motive in, what, 99, 100. 

Ethics, in general, defined, 310, 3IS. 

— private, what, 270, 309, 310. 

and legislation, limits between, 309-323. 
the leading branches of, 312. 

place of, in cases unmeet for legal punishment, 314, 
the rules of, their dependence upon preciding legislation, 322. 
Events, the consequences of acts, 77. 

Evidentiary circumstances, 80. 

Evil and good, of a third order, as the result of an act, 163 n. 

Example, a leading end of punishment, why, 171, 193, 195 

— a more important object in punishment than the reformation of the 

offender, 200. 

Exciting cause, what so termed, 44. 

Exculpative circumstances, what, 80. 

Executive the, a branch of sovereign power, 289 n. 
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Bxemplarity, m & property of punishment, 193, 194, 195, aoo, 20a. 
Hxsmptlon from punishment, various giouncte of, and their rationale 
examined, 173, 174, i74», 175, 176, 177. 
llxpeotatlon, pleasures of, analysed, 36, 37. 

or appiehension, pains of, 41. 

SxtenuatlTe circumstances, what, 80. 

Sxtent, as an element in the value of pleasure and pain, 30. 

Sxtortion, the odence of, analysed, ax;i. 

Slxtra-regarding and self-regmding pleasures and pains, 41, 41 n. 


False consciousness, see Consoiousnesa. 

— news, diBseinmation of, an example of a semi-public offence, 246 n, 

as3». 

Falaebood, os an element m offences against property, 247 

— offences by, one of the divisions ofmultifoiin offeuLes, aoS. 

proper method of classifying, 207 » , 223. 
their divisions. 221, 222. 
their subdivisions, 222, 223. 

their points of agreement and difference, 221, 222. 
and concerning trust, their connexion, 242 

— unproductive oi material lesults, no offence, 223. 

Fame, love of, as a motive, «et Beputation. 

Family spirit, or attachment, the motive to which it belongs, 113 

— spirit, or attachment, its influence, 54. 

— or domestic relations, 255-286 

natural, 256, 257, 258. 

Fanaticism, or fanatic zeal, motive indicated by the terms, 1 1 1 

— lack of restraining motives to, 168 n 

Fecundity, or fruitfulness, an element in the value of phasurc and pain, 


30 - 

Felton, his assassination of the Duke of Buckingham used ti> illimtiale ttie 
reliition borne to its consequences by the circumstances atteiicliiig 
an act, 78. 

‘ Flat ]ustitia ruat ccelum.’ the maxim ridiculed, I4». 
Fidei-commiaaarius, 226 m 

Filial condition, the, offences concerning, 276-278- 

offences concerning, features which cbstinguish them from offences 
ag.iinst other conditions, 376, 277 
offences concerning, their correspondence with uffeiices touching 
the condition of pareiitahty, 377 
Fillality, or filiation, the terms considered, 2 76». 

the relation of, 357. 

Fine, see Punishment, pecuniary. 

Firmness of mind, as influencing sensibility, 48, 48 n 
‘ Fitness of tilings,’ the, as a moral standaid, an example of the application 
of the principle of sympathy and antipathy, 17 ». 

Forbearance, service of, 393. 

Force, as an element in offences against piopeity, 348 
in offences against the person, 253. 

in the complex offences concerning piopcrty and person together. 


a54. »65- 

— the element of, as distinguishing robbery from theft, 251 
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Foroe, physiciJ, tbe groundwork of tbe family relationB^ 359 n. 

— the puUio, offenoee againetj a 18, aSyn. 

— and see Offenoea. 

Forcible sed notion, we Seduction. 

— entry, tee Xintrjr. 

— detainer, see Detinue, Detainer. 

Foreigners, offenoea against, a86n. 

Forgery, the offence of, a a a. 

Form of laws, its iniportance, 335 «. 

— of laws, mischievous results of its present Imperfeotion illustrated, 

335 »• , , 

Fraud, the conception analysed, 351. 

— mercantile, its lenient penal treatment in legal systems, as contrasted 

with that of other offences of the same class, rationale of suggested, 
17a n. 

— against the coin, 18 in., 183. 

— sale of bad bread an example of, 396. 

Fraudulenoy, as characterising a species of offenoea against property, 
347. 

Fraudulent, the term, when applied to offences against property, 347. 

— obtainineut or defraudment, 251. 

Frederic II of Prussia, his Code, 333 n. 

Frugality, as a quality of punishment, 194, 195, 196, 302. 


a. 

Qamlng, as an offence, assn., 393 n. 

G-entoo religion, regard shown by, for the interests of the inferior animals, 
310J1. 

Oentilhomme, the condition of, in what it consists, 394. 

Q-eseta, its meaning contrasted with that of Becht, 334 n. 

Glory, love of, 108, 1 10. 

— see also Beputation. 

God, the will of, as a standard of right and wrong, 21, 33. 

— see also Theological principle. 

— the fe.ir of, the love of, under what class of motives they fall, iii. 

— offences against, distinct from those against religion, 320 ». 

Gondemar, Spanish ambassador at the Court of James I, 337 ». 

Good, proper sense of the term, 31, 87. 

— and bad sense, meaning of the phrases, 103. 

— of a third order, 1 63 n. 

— as the result of an act producing primarily evil, example of, 157, 163 n. 

producing primarily good, example of, 16311. 

— intention, see Intention. 

— motive, see motive. 

— name, pleasures of a, iu what they consist, 35. 

as a motive, 108. 

different terms for, 108. 
varying effects of, illustrated, 109. 

— see also Beputation. 

— tendency of an att, how ascertained, 31, 33. 

— will, placed in the class of ‘ good ' motives, 1 19. 

cliMsed as a purely social motive, I3i. 
landing tutelary motive, 143. 
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Good-will, the motive most conformable to utility, lai. 

under what circumstances its dictates maybe adverse to utility, laa. 
tendency to deprive of the services consequent upon, the gist of 
an offence against reputation, aio. 

Government, the, what, 218. 

— its necessity, 214 n. 

— its end, 70. 

— the operations of, their proper aim, 215. 

foims which attacks upon may assume, 814, 215, 217. 

— as an influence upon sensibility, 63. 

— the educational influence of, 63. 

— operates by punishment and reward, 70. 

— the art of, what meant by, 310. 

comprises legislation and administration, 31 1. 

— self, the province of private ethics, 270, 310. 

Gratitude, to what class of motives it belongs, 113. 

Greek nomenclature for the classification of offences, its convenience ad- 
vocated, 287, 288. 

Grief, external indications of, fallacious, 57. 

Grotius, his works noticed, 329 n. 

Guardian, and ward, the relation of, one of the family conditions, 260. 

— and ward, the relation of, its rationale, 266, 267, 268, 269. 

— nature, extent, and duration of his powers and duties, 269, 250, 

— detail of his powers insusceptible of exact definition by legislation, 270. 

— points of resemblance between the condition of, and that of parent and 

husband, 275, 280. 

— the condition of, offences affecting, 270-272. 

Guardianship, a private trust, 270, 272. 

— the perpetual, of women, 268 n. 

— offences affecting, 270-272. 

— who liable to be placed under, 267, 26S. 

H. 


Habit or practice, a, what, I24n. 

— or practice, a, distinguished from a repetition of acts, 75. 

distinguislied from a repetition of acts, and from an aggregate 
of acts, 73 n. 

— of offending, to be considered in the adjustment of punishment to 

offences, 183, 184. 

Habitual occupation, as influencing sensibility, 44, 51. 

— offences as a subject of punishment, 183. 

Happiness, in what it consists, 70. 

— general ethical rules upon which it depends, 312. 

— concurrent requisites to the production of, 267. 

— the principle of the greatest, as & phrase ^ternative to that of the 

principle of utility, i n. 

Hardiness of body, as influencing sensibility, 44, 46, 47. 

Harmony of sound, in legal maxims, preferred to sense, 14, 15. 

Hastings, Warren, referred to, 14R. 

Health, as influencing sensibility, 44, 45. 

Heedless act, a, what, 89. 

Heedleasneas, a mode of unadviseduess as to the circumstances attending 
an act, 92. 
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Heedleasneaa, Xiatin phrasea mdicating, 95 n. 

— its iafluenoe upon alarm, 165 

— m the exerciae of judicial trust, a 86 n. 

Helvetius, referred to, 104 «. 

Hercules, hia deliverance of Theseua diacassed, 1 13 n. 

Heresy, as an offence, 389 n. 

Hindoo, see Glentoo. 

Homicide, its place in a classification of offences against the person, 345 

— through the motive of iwligion, not therefore innocent, 163 n. 

Hunger and thii at, as motives, 105 and n. 

Husband, what, 278. 

— rationale of the powers with which he is invested, 279 

— lelation of to the wife, a complex condition, aSo. 

— the condition of, its resemblance to and difference &om that of parent, 

aSo 

— and wife, the relation of, examined, 278 

its utilitaiian basis, consent, 379. 
involves a reciprocity of light and duty, 379 
different rules regaidmg it, in Mahommedan and in Christian 
countries, 380, 281. 

offences to which the condition is liable, 380 383. 
modifications of which the contract between them is susceptible, 280, 
aSi, 


X. 

Idiosyncrasy, the term explained, 36 n. 

Idleness, as an offence, 233 n , 388 n 
Ignominy, fear of, nature of the motive, 109. 

Ignorance or knowledge, as influencing sensibility, 47, 48. 

Ignorant, what meant by, 48 
lU-uame, the pains of, terms indicating, 39 
analysed, 39 

positive, illustrated, 39 n. 

Ill- will, see Malevolence 

Imagination, pleasures of the, m what they consist, 36 

— pains of the, 40, 41. 

Immoral publications, the offence of issuing, how classed, 28911 
Immovables, examples of offences specially concerning, 243 n , 254, 235. 
Imperfection, bodily, ae influencing senubility, 44, 47 
Impey, bir hilijah, refened to, 14 ». 

Imprisonment, as a punishment, 197 

— example of some of the evils resulting from, 43 » 

Imprudentia, a tcim for unadvisidness, 93 ». 

Impunity, the grounds of, 171-177 

— M 0 also Funisliment, oases unmeet 
Inoendiarism, as an offence, 181 n, 235 is 
Incest, as an offence, 247 n 

Inclination, bent of, as influencing sensibility 49. 

and bias of sensibility, distinguusbed, 49 
Incontinence, as an oflence, 247 n 
Incorporeal objects, regarded as property, 231 

— piopeity, copyiight an example of, 29^, 294 

condf.ion, reputation, liberty regarded as species of, 231. 
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Znduoemeiit, a more oomprehenaive term than motive, 97 n. 

Industry, paralyeis of, among the evils of a third order resulting from an 
offence, 163 n. 

-» stimulus to, among the beneficial consequences of a third order flowing 
fiam a good action, 163 n. 

Inefifloaoiouaness of punishment, 173-175, 315. 

— gee alto Punishment. 

Infamy, fear of, nature of the motive, 109. 

Infancy, as impairing the efficacy of punishmeiA, 1 73, 315. 

— rationale of its subjection to guardianship, 367. 

Informers, prejudice against, irrational and mischievous, 130 
Infortunium, meaning of the term, 94. 

Ingratitude, whether a fit subject for penal legislation, 318. 

Injury, simple lascivious, and rape, distinguished, 353. 

Inobservantla, a term for unadvisedness, 95 n. 

Insane, the, calculate consequences, 188 and n. 

Insanity, as a ground of impunity, 173. 

— as affecting sensibility, 5 1 . 

— little variety in, 51. 

— rationale of its subjection to guardianship, 367. 

Insoitla, as a legal term, its meaning, 95 n. 

— culpabilis and inculpabilis, the expressions suggested, 95 n. 
Insolvenoy, nature of, as an offence, examined, 348 and n. 

Instmotion, the proper remedy for offences of opinion, 1 77. 

Insult, corporal, as an offence, 347, 254. 

Insulting menacement, 347, 354. 

Intellectual poweis, the, strength of, as influencing sensibility, 44, 48. 

— faculty, the, and the will, contrasted, 97. 

Intention, what it concerns, 82. 

— identifi^ with ‘ will,’ 83. 

— its relation to the consequences of an act, 71, 133. 

— and motive, confused, 93. 

— motives the causes of, 143. 

— the terms good and bad as applied to, considered and illustrated, 87, 88, 

93, 93, 130 . 

— good, though both motive to and consequences of the act, bad, 93, 94 

— innocent, when may be so termed, 94. 

— as determining the character of an offence, illustrated, 250, 251. 

— absence of, a ground of extenuation, 96, 

Intentional, its meaning, 83. 

— when synonymous with voluntary, 82. 

Intentionalitas, the term suggested, 95 ». 

Intentionality, the general subject of, examined, 82-88. 

— uses of a minute analysis of, 84 u. 

— importance of the investigation, 133. 

— its connexion with consciousness, 91. 

— its relation to the variuua stages of an act, 83 

— the mental attitude in respect of, minutely analysed, 83 >1. _ 

— in reference to an act, and to the consequences of an act, distinguished, 
.83. 

— its influence upon the mischief of an act, 163, 164. 

— - its various modes, 84, 85. 

illustrated, 85, 86, 87. 

Intentions, the consequence of motives, 93, 14a. 



35a 


Index. 


Intentions : — 

>— disposition, the sum of the, 143. 

Interest, self, the only adequate motive, 313. 

Interesting perceptions, a general expression for pleasures and pains, 33. 
Internal jurisprudence, see Jurisprudenoe. 

International, a novel term, 326. 

— law, a phrase more expressive than ‘law of nations/ 326. 

its province, 327* 
distinguished front intern^, 327 »■ 

Intoadoation, as illustrating the forms which the mischief of an act may 
assume, 159. 

— a temporary insanity, 173. 

— as rendering punishment inefficacious, 173, 315. 

— not a ground of absolute impunity, I73». 

Inundation, criminal, as a semi-public offence, 255 n. 

Invasion, the offence of contributing to bring about, 213. 

Investitive event, or circumstance constituting the gfround of title, 

348. 

— and divestitive, the terms, 289 m. 

Involuntariness as a ground of exemption from liability, 173. 
Involuntary .act, an, why not alarming, 164. 
illustration of, 89 n. 

— sef also ITnlntentional. 

Irritability, in relation to sensibility, what, 46. 

— contrasted with hardiness, 46, 

with ffixunesB, 48. 


J. 

James I, his antipathy to the Ariahs, 20 n. 

— his book against Vorstins, 3012. 

— his * Counterblast to Tobacco,’ 2 1 ». 

Judge, the, his office in giving effect to circumstances influencing sensi- 
bility, 65, 182. 

Judge-made law, English, its introduction into India reprobated, T4». 
‘Judgment,’ a, what, 26 n. 

Judicial sentence, beyond the law, as rendering pu n ish m ent inefficacious, 
^ 7 jl, SJ 5 - 

Judicial trust, see Trust. 

Judiciary or common law, xii, 335 h. 

Jurisprudence, its branches, 323-330. 

— ancient, and present (or living), 338. 

— censorial, 334. 

— civil and penal, 329. 

— expositoiy, 324, 325. 

authoritative, or unauthoriiative, 334, 325. 
history of, its uses, 338, 339. 
internal, its subject-matter, 337. 

subdivided under national and provincial, 327. 
distinction between it and international, illustrated, 3^7 **■ 

— local (or particular), 325, 327, 328. 

— municipal, senses of the term, 328 n. 

— statutory and customary, terms indicating the mode of expression of 

the laws, 329. 

— universaj (or general), 325. 
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Jorisprudenoe, universal — 

examples of topics falling under, xi, 336, 

oiroumstanoea determining the distribution of its subject-matter, 
3*4- 

Jna, meaning of the term contrasted with that of ‘ Lex,’ 324 n. 

Justice, the dictates of, what, ia6 n. 

— its dictates and those of benevolenbe, supposed confiict between, i3£, 

1 36 nn. 

— an offence against, what, 313, 318. 

— and police, intimate though distinguishable connexion of their functions, 

ai6n. 

— offences against, a 86 n. 

Justinian, his legislation noticed, 334 n. 

K. 

E^owledge, as influencing sensibility, 44, 47. 

Knighthood, as a civil condition, the elements constituting it, 3Q3. 

lu 

XiabouT, penal or hard, as a reformatory punishment for certain ofiences, 
196. 

as a chronical punishment, aoo. 

I>age, the Anglo-Saxon term, its meaning, 334. 

Iiasoiviousness, motive indicated by the term, 1 06. 

Iiaw, conception of, its necessary imperativeness, how obscured, 333. 
implies that of an offence, 333. 

— science of, its relation to the art of legislation, xiii. 

a branch of the ' logic of the will,* xiii. 

— a command or its opposite, 333. 

— civil, its I elation to penal, vii, 309, 333. 

— penal, its unmethodical character in systems generally, 300 n. 

its subject, 

— common or judiciary, xii, 335. 

its necessary uncertainty, 335. _ _ _ 

— coercive, disooercive, declaratory, simply imperative, punitory, their 

features and relations explained and illustrated, 330, 331. 

— eonstitutioTial, a necessary branch of a complete body ot law, 334. 

its relation to the other branches of the body of law, 334. 
its province, 334. 

— a, ex pott facto, punishment inflicted by, inefiBcacious, 173, 315- 

— a, unpromulg^t^, 173, 315- 

— judge-made, 14 ft. 

— moral obligation of obedience to bad, the question suggesled, 3** 

— obligation the necessary consequence of law in its operation, 358. 

— the term, its abstract and concrete senses, 324 n. 

teriiiB in different languages to indicate, 334 fi._ 

lack of an English word to express the dUtinction, 324 **• 

— a, what, 330 n. 

— a, distinguished from a statute, 330 n. 

— a declaratory, not strictly a law, 330 n. 

— tile, what indicated by the term, 334. 

IiawB, the result of mutual fear, 3 1 1 n- 

A a 
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Xiegge, the Italian term for law in conci'ete, 334. 

Xieedalation, art of, a branch of the ecience of juriaprudence, 333. 

— a branch of the art of government, 311. 

— and administration, dietinguiehed, 31 1. 

— virtues and vices as such, why not a fit subject for penal, 316-333. 

— and ethics, their relation, the general subject treated, 309-323. 

— the form of, its importance, 335. 

its present imperfection, 335. 

results of its untfpientific character, illustrated, 335. 

— limits of its interference with human action, a^o, 314. 

— religion as a subject of, tee Bellgion. 

— the science of, scheme of a complete series of works upon, z. 

what it properly comprises, viL 
its aim or province, 170, 323. 

Zieeislatlve, the, a branch of sovereign power, aSp n. 

Iiegialator, rules to guide him in the adjustment of punishment to ofiences, 
182. 

Iiegitimation of children, by the eubsequent marriage of parents, 276. 
X,ey, a term fur law in concrete, 324 n. 

Iiibel, what, 221 n. 

— tee alto Defamation. 

Iiiberty, regarded as an incorporeal object of property, 231, 

— a corresponding term to privilege, immunity, exemption, 263 

Xiife, the love of, among the motives most constant in their operation, 167. 
laineage, see Race. 

Iiol, a term for law in concrete, 324 n, 

Iiove, various senses in which the term is employed, 106 n,, 113. 

Douis XIV, bis religious persecutions, 140. 

— his ‘ Code Noir,’ 31 1 n. 

Dust, an unneutral term for a certain motive, IC4, 118, 1 19. 

— neutral phrase Cor the motive indicated by the term, what, log n. 

— why properly termed a bad motive, 118, 119. 


Uadmen, tee Insane. 

Magistrate, the parent a kind of deputy of the, 63. 

— the, a ki^ of tutor to the members of the State, 63. 

— see alto Ghovernment. 

Mahommedan religion, the, regard for the inferior animals shown by, 
Sion. 

Malevolence, synonyms for the term, 36. 

— plea8\ires of, in what they consist, 36. 

motive corresponding to, various terms for, 114. 

— the motive of, examples of the difierent actions produced by, 114, i xg. 

— as a motive not always indicative of a bad disposition, 141. 

— the pains of, anal3^ed, 40. 

Malo aaimo, meaning of the expression, 95 n. 

Mandeville, referred to, 104 n. 

Maria Theresa, the Empress, her penal legislation noticed, 333. 

Marital condition, nature of the obligations it involves, 278. 

— tee also Husband. 

Married state, the, as influencing sensibility, 54 n. 

Marrlagei relationship by, what so termed, 257. 
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ICaiTiaffs, nature of the relation, examined, 378-381. 

— its baais, contract, 379. 

— chance of advancement through, among the advantages incident to 

certain relationa, 385. 

— incapacity to contract, among the disadvantages incident to certain 

relations, 286. 

Master, the, condition of, 361-263. 

under what circumstanoee one of obligation, 261. 
points of resemblance between it and that of parent, and of husband, 
275, 280. 

involves no fiduciary relation, 26a. 
offences to which it is exposed, 261-264. 

offences to which it is exposed, their correspondence with those 
touching the condition of servant, 265. 

— and servant, rationale of their l^al i-elations, 260. 

modes of tlie relation, 263. 

— and apprentice, the relation of, a civil condition, 262 n. 

a mixed condition, 262 n. 

Mastership, eee Master — the condition of. 

Material, meaning of tiie term, 70, 77, 98. 

— circumstances, see Circumstances. 

— consequences, see Consequenoea. 

Maternity, 257, a76n. 

Matrimonial contract, 280. 

— relations, 280, 

— see also Husband and wife. 

Means, a man's, what comprised under the term, S2. 

— the relation borne by, to wants, constitute the ‘ pecuniary circumstances,' 


Meohanioal invention, m a consequence of the motive of the love of ease, 
118. 

Member of Parlisunent, his character why likely to be comparatively good, 


124. 

Memory, pleasures of the, 36. 

— pains of the, 41. 

Menace, see Menaoement, Threat. 

Menaoement, as a form of offence against the person, 344. 

— wrongful, 345 and n. 

how related to restrainment and compulsion, 246 n. 
examples of semi-public offences by, 346. 

— insulting, a complex offence, against person and reputation, 247, 251 
Mental conditions as influencing sensibility, 47, 48, 51, 56. 

— injuries, simple, what, 344, 245, 246 n. 

— attitude, its relation to the secondary evil of an act, 163, ifij, 165. 
Mercantile fraud, see Traud. 

Method, logical, its utility, 304 n, 

— the value of that adopted in the division of offences, 299-302. 
Military, or public force, the, offence against, 31 7, 3b6 n. 

Milltlam detreotare, meaning of the expression, 237 n. 

Mind, act of the, what, 47. 

— radical frame or temperament of the, as influencing sensibility, 55. 

— and body, both alike objects of offence against the person, 243, 245 n. 

their intimate relation, 56. 

Mlaadylsed act, a, what, 90. 
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Miaadvisednesa as to the circumstasceB aocompanying an act, modaa 
of, 90. 

— Latin terms for, 95 n. 

— its influence npon secondary mischief, 165. 
lEiaobiaf of an act, nrhat, 15a. 

primary and secondary, 153, 30a, 304, 305, 306. 

either original or derivative, 153, 305. 
the secondary, of what it consists, 153. 
how inflaenoea by disposition, 168. 
when at its maximnm, 165. 

its first branch (alarm) sometimes, its second (danger) always, 
contingent, 159. 

example, showing the various forms it may assume, 154. 
examined, by reference to its nature, its cause, the party the object 
of it, and the forms it may assume, 15S, 159. 
self-regarding and extra-regarding, 159. 
private, semi-public, public, 159. 

its forms illustrated, in the case of intoxication and in the non- 
payment of a tax, 159, 160. 

— of an ofience, affected by the character of the motive, 130. 

— of a third order, as the consequence of an act, 163 n. 

— where none, punishment groundless, 171. 

— where outweighed, punishment g^nndless, 171, 

— under what drcumstances it is outweighed, 17a. 

— none, where consent of the sufferer given, 171. 

— character of the, caused by offences of the different classes, 303-307. 
Mischievous act, consequences of a, 153-169. 

— how one tends to produce another, 153. 

Mle-supposal, a, what, 90. 

— as a ground of extenuation, 96. 

— or mistake as a ground of exemption from punishment, 1 74. 

— its influence upon the secondary mischief of an act, 165. 

— importance of its investigation, 133. 

Mistake, tee Mia-snppositi. 

Monarchy, pure and mixed, 390 n. 

Monastic condition, a possible example of a useful relation of absolute 
duty, 390. 

Monopoly, 333. 

— copyright a species of, 393. 

Montesquieu, his works noticed, 181, 1S5 n., 193, 339 ». 

— his speculations on the theory of punishment, noticed, 185 ». 

Moral influence, tee SSthics. 

— lesson, how punishment operates as 184. 

— sanction, the, tee Sanction. 

pleasures of, tee Q-ood-name, Reputation, 
pains of, tee lU-name. 

— sense, the theory of a, an example of the application of the principle of 

s^ympathy and antipathy, 17 n. 

— prmciples, mischievous, tee Opinion. 

— sensibility, what, 49, 50. 

and moral bias, distinguished, 50. 

Morels, private, see Xthlos. 

Morallste, ^vour shown by some to the ascetic principle, 9. 

Moravians, a religious society noticed, 11. 



357 


Indem, 

ICo&on, M related to intentionalitj, 83 h. 

Motive, the general subject of, couaidered, 97—130. 

— the general subject of, utility of its investigation, 07, lag, lao. 

— the term, its widest sense, 97. ^ ^ 

ambiguous sense of, 98. 
figurative and unfigiirative senses of, 98. 

— * inducement ' a more comprehensive term for, 97 n. 
merely pleasure or pain operative in a certain manner, 101 «. 

— necessarily refers to action, 99. , 

— the cause of intention, 88, 14a. 

— mode of its operation so as to causa action, 99. 

— practical, what, 98. 

— to the understanding, how it may influence the will, 101. 

— interior and eiterior, 99. 

— in prospect and in esse, 99, 100, 101. 

— or cause productive of action, to be distinguished from ground of a|»- 

proval of action, 33, 33. 

— or temptation to an act, what constitutes it, 41. 

— its tendency to cause a repetition of like actM, how calculated, 167. 

— its relation to the general tendency of an act, 71. 

— its place in furnishing iudicatiuns as to tlte disposition, examined, 1 :54- 

— dependence of the disposition upon it, 143. 

— general efficacy of a species of, how measured. 167. 

the reformatory character of punishment, liow related to, 195. 

— good and had, the terms as applied to, 101, 103, I 03 n., loL 118, no, 

ISO, 139, 130. 166, 167. 

inconvenience of so classing, 1 19 
none constantly so, 101-105. 

— good or bad, none constantly so, demonstration of this proposition, why 

difficult, 103. 

none constantly so, illustrations of the proposition, 106, 107, 108, 
109, 110, 118. 

under what circumstances motives may be so styled, 10 3, 118, I 30 . 
only by reference to its effects, io 3 . 
by reference to the resulting intention, 130. 
what motives may be so distinguished, 1 19. 

■— the same, may produce any sort of action, los, 103, 118, 128. 
illustration of this, 106-118. 

~ relation of, to the secondary mischief (alarm and danger) of an act or of 
an offence, 130, 164, 165, 166. 

— goodness of, does not take away but sometimes enhances the secondary 

mischief of an act, 165, 166 and n». 

— badness of, does not take away the secondary good consequences, 166. 

when an aggravation of the mischievousness of an act, 166. 
the degree of aggravation produced by, how calculated, 167. 

— bad, sometimes productive of less secondary mischief tliaii good, 166 a 
Kotives, with what description of, the analysis is concerned, 98. 

— catalogue of, corresponding to those of pleasures and paiijs, 105 1 31 . 

— names applied to^ often beg the question of the quality of the, 104. 

— advantage of neutral ap[>ellations for, 105 n, 

— coercive, what meant by, 340. 

— conflict among, and illustrations, 137, I3S. 

— which most frequently in conflict, 138. 
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MotlrM — 

— diseociaJ, i3o, 121. 

their place in the order of motives, 137. 
not necessarily so in their ori^'iii and tendency, 137. 
acts of bad tendency comitionly due to them or to those of the self- 
regarding class, 1 38. 

acts committed through, why less alarming than those actuated by 
self-regarding motives, 167 and ». 

— impelling, what meant%y, 138. 

— order of pre-eminence among, 1*1-137. 

— most generally operative, wliicb, 1 67. 

— restraining, what meant by, 1 38. 

their force how weakened by a past offence, 155, 

— seducing or corrupting, 143. 

illustraled in the case of bribery, 340. 

— self-regarding, 130, 131. 

their place in the order of, 137. 

acts- of bad tendency, commonly due to them or to the dissocial, 
138, 

an act committed through, why more alarming than one actuated 
by a dissocial motive, 167. 
the most influential, 167. 

— social, purely social, semi-social, S30, I3i. 

as standing tutelary motives, 147, 148. 

— tutelary, preservatory, or preserving, 143. 

constant or standing, 143- 145. 

force of the, what constitutes it, 155. 
occasional, J43, I45. 

what class of motives commonly operate as, 145, T46. 
Movables, examples of offences specially affectiug, 254, 355. 

Multiform, or anomalous offences, see Offenoes. 

Mutilation, as a punishment, soo. 


ITatlonal interest in general, offences f^ainst the, 314, 315, 389 n. 

— wealth, offences against the, 3 88 296, 306. 

tendency of self-regarding offences to become such, 306. 
Zfaturol arrangement of the subject-matter of a science, 399, 300. 

bom subject, the condition of, how constituted, 394. 

— justice, a4 a moral siandard, its value, 17 a. 

— relations, what meant by, 336. 

contiguous and uncontiguous, 356. 

Mature, the law of, as a moral standard, a form which the principle of 
8ym])athy and antipathy has assumed, 17 n. 

— the law of, sometimes regarded as opposed to the principle of utility, 

17 ». 

offences against, meaning of the phrase, 303 ». 

self-regarding offences, why regarded as offences i^ainst, 306 and n. 

— repugnancy to, what meant by, 17 n. 

Meoessity, a term sometimes applied to the motive of sdf-preservation, 
117. f 

Meighbonrliood, offence against a, ao6. 
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IfoineiiolaturSf the adoption of a novel, in the claesification of oflences 
explained and defended, 298. 

— derived from the Greek, for offenceg against trust, 287, 388, 389 nn. 
Novelty, the pleasures of, under what class of pleasures they fall, 34 n. 
without oorrespoudiitg positive pains, 39, 


O. 

m 


Obligation, the conception of, 234, 225, 258, 335, 331. 

— or duty, implied in the conception of right, 234, 325. 

— legal, bow constituted, 226 n. 

— the imposition of, the mode by which the law operates, 358. 

— how enforceable, 358. 

Obligations, their place in Roman law, 334. 

Oooupation, habitual, as influencing sensibility, 51. 

Oflbnoe, what, 305, 309. 

— the creation of coercive law, 330 n., 331. 

— mischief of an, in what it consists, 41. 

affected by the nature of the motive, 130. 

Oflbnoes accessory, 340, 342. 

— anomalous, see Multiform. 

— classified by reference to the number and determinateness of the persons 

the objects of attack, as private, semi-public, and public, 305, 206 
and n,, 207. 

— affecting the body and the mind, distinguished, 343. 

— classes of, their distinguishing features, 303 — 308. 

— through calamity, a mode of semi-public offences, 3 1 1, 313. 

examples o^ 345 n. 

— against a class or neighlioarhood, 206 ; see liUo Offenoes, semi-public. 

— complex or compound, 311, 340 n., 343, 253, 354, 355. 

— > concerning condition, a division of private uffeuces, 210. 

rules for distinguishing, 333, 333. 

why not classed under oflences against property, 237, 229. 
trust and property, why placed under sepaiate divisions, 226—229. 

their connexion considered, 337. 
civil, 395, 396. 
domestic, 261-266, 370, 286. 

— and see Conditions. 


— also NlUol, Guardian, Husband, Master, Faxent, Servant, Ward, 

Wife. 

— compensation, susceptibility to admit of, as a characteristic of the dif- 

ferent classes of, 303-306. 

in lieu of puuislimeut for, in the different classes of, 304, 305, 307. 

— division of, the general subject ti-eated, 204-308. 

meth(^ pursued in it explained and its advantages exhibited, 204 ». 


296, 299, 300, 301, 302. . „ 

— delinquency, of mere, a mode of semi-public offences, an, 345 n. 

their correspundeuce with private offences, 3I3. 

— • extra-regarding, 206. 

— falsehood, by, a division of multiform or anomalous offences, 307 , 307 

208, 307. 

their place in a systematic arrangement of offence^ considered, 
307 n.f 30S. 
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OfiDaneeB, ftlMbood, — 

anume different appellations according to speoial dremnstances, a 23. 
their sub>divi8ions, aaa, 323. 

their resemblance and difference inter *e, aai, 32a and n. 
their connexion trith offences against trust| 34a. 
some characteristic features of, 308 and n. 

— individuals, against assignable, or private offences. Me Offenoes,TPTivate. 

— intransitive and transitive, 307. 

— justice, against, a divifcion of the class of public offences, 313, 218. 

— inilitaiy force, against, tee below, Public force. 

— misohiM, nature of, caused by the different classes of, respectively, 

303-308. 

motive, importance of its Investigation in relation to, 130. 

— JdULTiroBu, or heterogeneous, the fifth class of offences, 207. 

termed also anomalous, 3 o 8 n. 
irregularity of the class, ao8 n. 

the proper methodical clasaifioation of the subject matter of the class 
considered, and a re-arrangement suggested, 307 n., 30S and «. 
cbaracteristic features of the dass of, 307, 308. 
the divisions of, ao8. 

their relation to offences of other classes, illustrated, 308 and 
eee also Falsehood, Trust. 

— national interest in general, against, a division of public offences, 314, 

315 , 331 . 

wealth, against, 217, 219, 388 ri., 306. 
felicity, against its increase, 319, 288 », 

— nature, against the law of, eee N'ature. 

— neighbourhood, against a, 306. 

— of opinion, punishment fur, why needless, 177. 

— person, against the, as a subordinate division of the classes of offences, 

308, 310 , 31 1 , 343-345, 353-355. 

— population, against, a division of the doss of public offences, 317, 219, 

288 306, 

— police, the preventive branch of, against, a diviuon of the class of public 

offences, 216, 318, 287 n. 

— Pbivate, or against assignable individuals, the first leading class of 

offences, 305. 

their divisions, 308-311. 
analysis of, into genera, 243—396. 

why carried no farther than Class I, 243. 
limits between, and semi-public and public offences, difficult to 
trace, why, 307 n. 

distinguished from those of other dasses in respect of — 
the persons they affect, 302. 

the nature and extent of the mischief they cause, 303, 303. 
their susceptibility to admit of compensation, 303. 
their susceptibility to admit of retaliation, 303. 
the more or less of localism of their features with a view to 
description, 303. 

the nature of the preventive or remedial measures they de- 
mand, 304. 

the extent of the disapproval they excite, 303. 

the presence or absence of a special interest in their prosecution 

* on the part of individuals or classes, 303. 
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OffenoM, Pbitats, distinguLihed firom thoae of other iJmmws in respect of— 
the ciroumstenoes which transform them into offences of other 
ol^Bses, 303, 304. 

— proseontlon of, motives which commonly prompt the, 166 m. 

— property, against, as a subordinate division of the classes of offences, 

208, 209, 247-252, 254, 255 and*. 

forms of, 247-252, 254, 255 and n. 

— Public, or against the State, the fourth leading class of offences, 207. 

their divisions, 213-221, ■ 

their genera or inferior divisions displayed, 286 ».-290 n. 
their connexion with private and semi-public offences, 207 n. 
charaoteristic features of, 306, 307. 
and see above, Offences, Private, distinguished, etc. 
or military force, against, a division of the class of public offences, 
217. 319. 287 M. 

wealth, against, a division of the class of public offences, 317, 319, 
288 n. 

trust, against, 228. 
see also Trust. 

— religion, against, as a division of the class of public offences, 214, 219, 

230 , 220 n., 389 n, 

— see also Hellgion. 

— reputation, against, a subordinate division of the classes of offences, and 

the forma they may assume, aio, 246, 347 and n., 253, 254 and nn. 

— see also Beputation. 

— Homan law, their place in, criticised. 334. 

— external security of the State, against the, a division of the class of 

public offences, 213, 286 n. 

— Sanr-BEGABUINO, the third leading class of offences, 206, 207, 21a. 

admit of divisions similar to those of private offences, 2I2, 213. 
acts which constitute, open to dispute, 213. 
examples of such offences, 241, 246 n., 347 253 n., 254 

28a n. 

their characteristic features, 305, 306. 

— and see above, Offenoea, Private, distinguished, etc. 

— SxMi-FUBLio, the second leading class of offences, what they comprise, 

ao6, an. 

through calamity, an. 
necessarily concern future mischief, an. 
their divisions, an, aia. 
of mere delinquency, a l a. 

examples of, 245 n., 246 n., 247 n., 252 n., 353, 255 n. 

their oharacteristic features, 38a n., 304, 305. 

and see above, Offenoes, Private, distiuguished, etc. 

— sovereignty, against the, a division of the class of public offences, 

214, 218. 

examples of, 289 n. 

— State, against the, or public offences, see Offenoea, Pnblio. 

— trust, affecting, a division of the class of multiform offences, 207 ao8. 

their place in a systematic olassificatioii of offences, considered, 
30 ? «•! 308. 

public, 228. . .1 j „ 

condition, and property, affecting, their relation considered, 227- 
affecting, analysed, 334-243. 



Index, 


36a 

Offences, we alto Trust. 

— uuoontigttous relationa, effecting, aSs ft., aS3. 

Offender, the position of, m rendering punishment inexpedient, 176, 177. 
Offensive trade, class of offences under which its exercise falls, 246 n. 
*Or,’ the particle, its ambiguous signification, and the importance of a 
precise use of, 85 n. 

Order, good, as a moral standard, an example of the application of the 
principle of sympathy and antipathy, 17 n. 

Overt act, see Act. * 


P. 

Fain and pleasure, the end as well as the instruments of the legislator, 
34-29. 

the four sanotions or sources of, 24, 
mode of estimating tlieir value, 29. 
certainty as an element in, 29. 
duration as an element in, 39. 
fecundity as an clement in, 30. 
parity as an element in, 30. 

— the fear of, among the motives the most constsmt in their influence, 

167. 

Faina, the simple, enumerated, 33, 34. 

of sufferance and of apprehension, contrasted, 244. 

Palate, pleasures and motives of the, 105. 

as occasional tutelary motives, 145. 

Parent, the natural and the legal relation of, distinguished, 374. 

— the natural relation not the subject of offence, 274- 

— the condition of, a complex one, involving the relation to the child of 

guardian and master, and open to the corresponding offences, 275. 

— and child, the relation of, the remprocity of right and duty it involves, 

» 75 - 

— offences affecting the condition of, examined and classified, 274-276, 

376 n. 

— and husband, the condition of, points of resemblanoe and difference 

between the relations, suggested, 280. 

— the, as a sort of deputy of the magistrate, 63. 

Pareutality, the relation of, examined, 256, 257. 

— wrongful non-investment of, how the oflence may occur, 276 n. 
Portfsility, to what class of motives it belongs, 113. 

Party spirit, or zeal, to what class of motives it belongs, 113. 

Patent right as an article of proper^, 294. 

Paternity, the relation of, w^t, 256, 357, 276 n. 

Patriotisu, to what class of motives it belongs, 1 13. 

Payment, nature of, as a legal transaction, analysed, 348 n. 

Peculation, the offence of, 353, 271, 372, 274, 

Pecuniary circumstances, elements constituting analysed, 53, 69 a. 

— circumstances, as influencing sensibility, 52. 

— interest, a neutral expression fur the motive corresponding to the 

pleasures of wealth, 105 11. 

the passion of, the moat apt to calculate consequences, 188. 
the motive of, placed in the class of neutral motives^ T19. 
its various eflects illustrated, 107, 145. 
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F*0ttiilU7 Interest, the motive of— 

love of gain and industry alike examples of, 107. 
more generally operative than that of revenge, 
167 n. 

offences due to, appropriate punishment for, 196. 

— punishment, eminently frugal, why, 194. 

sometimes unequable, 191. 

possesses the qualify of variability, rqr. 

subserviency to lucrative satisfaction a quality of, 197, ^oo. 

remissible, aoo. 

— quasi, punishment, 194. 

Penal code, see Code. 

— labour, see Iiabour. 

— law, limits of its concern with disposition, 142. 

— see also Iiaw. 

Perjury, the offences of, 221, 22a. 

Persecution, among the results of mistaken notions as to the dirtatce of 
religion, 126, 140. 

Person, offences against the, see Offences. 

Personation, the offence of, 221, 222. 

Persona, the services of, coordinated with things as objects of enjoyment, 
209. 

— and see Property. 

Phantastio principle, see Caprice. 

Philanthropy, to what class of motives it belongs, 113. 

Philip 111 of Hpain, anecdote concerning his debt to certain English 
merchants, in illustration of the province of international jurisprudence, 
327 «. 

Physical desire, general term for the motive oorrespnnding to pleasures 
of sense, 105. 

no name for the motive of, in a good sense, 105. 
placed in the class of neutral motives, 1 19. 
among the most influential motives, 1C7. 

— sanction, one of the four sanctions, 25. 

Piety, pleasures of, anadysed, 35. 

— pains of, analysed, 40. 

Piracy, a public offence, 286 n. 

Play, love of, as a motive, 107. 

Pleasure and pain, as sanctions, 24, 29. 

the end as well as cause of action, 24. 

Pleasures and pains, modes of estimating their value, 29, 50. 

— see also Pains. 

interesting perception a term for, 33. 
kinds of, 33. 

law, how concerned with them, 41. 

how dependent upon the relation borne to external objects, 209 n* 
extra-regarding and self-regarding, 4T. 

— the simple, enumerated, 33. 

— of skill, no motive with a special appellation corresponding to the, 107. 
Police, etymology of the term, 216 w. 

— the preventive branch of government, 2 1 5 » 

— functions of, their intimate hut distinguishable connexion with tluwe , 

of justice, 2t6u. 

— offences concerning the, see Offences. 
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Political sanction, the, 34, 35. 

— theories, the dissemination of erroneons, the remedy for, 177. 

— and tee Opinion. 

— tumult, see Tumult. 

Polyand]7, the practice of, imknorrn, aSo, aSi. 

Polygamy, the offence of, 381. 

Popular prejudice, to be regarded by the legislator, 199. 

— or moral sanction, the, one of the four sanctions, an- 

Popularity of an offender as rendering his punishment unprofitable, 

— as a qu^ity of punishment, 198. 

— of punishment, favoured by its characteristicalness, 198. 

Population, offences against, see Offenoes. 

Possession, legal and physit^, distinguished, 448, 351 n. 

confused, why, 250 n. 

— pleasure of, its nature, 34. 

Power, pleasures of, their nature, 35. 

motives oorresponding to, ito. 

— love of, as a motive, iii. 

its relation to the love of reputation, 1 1 1. 
placed among the neutral motives, 119. 

— and right, the conceptions examined and distinguished, 324 n., 358, 

3*5. 

— coordinated with property, as an object of value, 311. 

— the domestic, of husband and father, its utilitarian basis, 359 379. 

— autocratic, 389 ». 

— executive, 289 a. 

— judicial, 289 n. 

— legislative, 389 n. 

— military, 289 n. 

— sovereign, 389 n. 

Fowere oi government, their necessary exercise as justifying the causing 
of mischief, 17*. 

— foreign, their displeasure, as sometimes rendering punishment unprofit- 

able, 177. 

Preceptor, as a kind of deputy of the magistrate, 63. 

Prejudice, tee Popular. 

Presente, receiving, from foreign powers, the offence of, 389 n., 39041. 
Pride, tee deputation. 

Primary mischief or evil of an act, what, 1 53. 

— see Misobief. 

Principal, an appellation for a form of civil condition, 260. 

Principle, a, what, 3 ». 

Private ethics, see Sthlos. 

— offences, tee Offences. 

Privation, pain of, 37, 38, 154 «. 

Privy counsellor, the trust of, or symbouleutic trust, offence against, 
389 ». 

Probity, rules of, a fit subject for legislative enforcement, 331. 

— rules of, some of them the creation of legislation, 333. 

— motives which prompt to, 313, 

Procedure, its relation to a body of law, necessarily settled before the 
limits ^tween the civil and penal branches can be determined, 316. 

— mischiefs which it should be its province to obviate, 386, 387 nn. 
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FtoosdurA, civil and criminal, the line between indistinct, z. 
Proflaneneac, the offence of, bow classed, 389 n. 

Fzofeaaion, as a civil condition, 292. 

— as a civil condition, how constituted, 293, 293. 

— religious, see Religion. 

Profit, what, 31. 

— of an offence, 179 «. 

its impaling motive, 1 79 n. 

Property, the conception ezamined, 52, 309, aapt 235 and n. 
elements in, 309, 229, 230, 232, 235 «. 
benefit to the proprietor, 239. 
a coiporeal object or thing, 309, 230. 
dispo<-ition and user unrestrict^, 229, 
obligation to non-interference on the jiart of others, 339, 
232, 236 «• 

— ‘ means,* their relation to, 52. 

— object of, louse applications of the phrase, 230, 231, 233. 

condition as an, 210, 237, 231. 
copyright as an, 393. 
incorporeal objects treated as, 231. 

Uberty as an, 331, 

a monopoly as an, 232, 293. 

a patent right os, 294. 

persona (in Roman law) a<< the, 331 ». 

persons under legal obligation regarded as, 232. 

persons, services of, a-< the, 231 n., 249 

reputation as an, 331. 

trust as an, 231. 

the phrase properly restricted to corporeal objects, 330. 

— offences against- 

related to the rules of private ethics concerning probity, 322. 
their rationale less obvious than those against person and reputa- 
tion, 335 n. 

and those against condition and trust, their connexion, 327, 329. 
analysis of tlie forms they may assume, 347-352. 
against the right to, and against the actual enjoyment of, distin- 
guished, 347, 348. 

the enjoyment of, analysed, 349, 250, 251. 
the right or title to, analysed, 347, 248. 
falsehood as an element in, 347. 
force as an element in, 251. 

the thirteen principal kinds or genera, named, 252. 
and person together, 354, 255. 
semi-publio, 252, 253 n, 
self-regarding, 253 n. 

technical term for certain, in English law, 255. 

— right of, distinguished from physical jKTSBession, 248. 

rationale of its recognition by legislator, beyond the scope of the 
work, 235, 236. 

law conferring, its primary asjiect, mischievous, 235 ». 

— succession to, among the advantages attending certain relations, 2S5. 

— the term, application of, see above, Object of. 

•— value of an article of, elements constituting the, 3 ^* 
variation in value of an article of, its rationale, $ 3 . 
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froaeoution of offences, motives which usually prompt the, i66 n. 
X*roeeoator, hia motive wholly immaterial, 130. 

Frovisioiu, unwholesome, their sale, under what dass of offences it falls, 
346. 

Pmdenoo, a duty of private ethics, 313. 

— in little need of aid from legislator, 319. 

— connexion of, with probity and beneficence, 313. 

Public, the, what, 313. 

— the, as the beneficiary^in a trust, 338. 

— offences, see OSbnoea. 

— opinion, bow related to the popnlar sanction, 35 n. 

— spirit, as prompting the prosecution of offenoes, oanvassed, 166. 

to what class of motives it belongs, 113. 

Publioationa, immoral, the offence of issuing, how classed, 389 n. 
Puffendorff, his works noticed, 339 ». 

Pulse, the, as furnishing a reliable indication of grief, 57. 

Punishment and reward, the instruments by which government operates, 
70. 

— demand for, as dependent on the state of the consciousness, 95. 

as affected by the motive of the offender, 130. 

— Is an example of a consequence, primarily mischievous, secondarily 

beneficial, 157. 

— abatement of, compensation for the offence, as a ground for, 173. 

strength of temptation as a ground for, tSo. 

— acute, 300 . 

— adjustment of to the offence, see belova, Proportion. 

— an artificial consequence of offences, 303. 

— apportionment of to each portion of the mischief, to be aimed at, why, 

iSi. 

— illustration of this, 181 ». 

— capital, considered, 196, 197, 199. 

— cases unmeet for, 1 70-1 77. 

place of ethics in, 314. 

— certainty of, its effect, 156, 183, 184. 

— charaoteristicalness as a pioperty of, 19a, 193, 194, aoa. 

retaliation an example of, 193. 
exemplarity as a result of, 194. 

— chronical, 300. 

— oompensatorlnesB, or subserviency to compensation, a property of, 195, 

. . 

pecuniary penalties as possessing the quality, ioa. 

MS aho Peouniary. 

— oommensurability as a property of, 19T, 303. 

its rationale, 191, aoa. 
mode of securing, 19a. 

— the consoiouBnesB, its state as affecting the demand for, 95. 

— disablement as a subordinate property of, 171, 195, 196, aoa. 

— effect of, depends upon the sensibility, 190. 

real and ap)>arent contrasted, 193. 

— equability as a property of, 190, 19T. 

— exemplarity as a property of, 193, 194. 

its rationale, I93. 

may result ^m characteristicalnesi, 1 94. 
increases the apparent magnitude of, 195. 
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Pnift>bmeiit| expeiwe of, the properttes which tend to diminish, 203. 

— expensive, too, or unprofitable, tee TTnprofltable. 

— finicality aa a property of, 194, 202. 

a^quality of pecuniaiy punishment, 194. 

— frugality of, diminishes its apparent magnitude, 195, 

— groundless, under what circumstances, 171, 17a. aos. ai4. 

place of ethics when, 314. / . c a v 

— habit of offending, why to be considered in its adjustment to an offence, 

183, 184. ^ 

— inefficacious, under what circumstances, 173, 173, 315. 

place of ethics when, 31 5. 

— justifiable, when, 170. 

— legal, defined, 169. 

wh^ in its adjustment the auxiliary effect of the moral and rcli* 
gioua sanction necessarily disregarded, 186. 

— memorable, 198 n. 

— mischievous in the primary consequences, beneficial in the secondary, 

157 - 

— moral lesson as furnished by, 1 84. 

— motive of ofiEender, how it afiects the demand for, 1 30. 

— mixed forms of, essential, in order to secure perfection in, aoi. 

— necessary quantity of, when it may be exceeded, 1 84. 

— needless or superfluous, under what circumstances, 177, 189, 190, 193. 

— objects of, 17® **•> * 7 ®* 

— pecuniary, sec Pecuniary. 

— subordinate objects of, 171, 195, 196, 197. 

— popularity as, a property of, 198. 

favoured by ch^acteristicalneBS, 198. 

— properties or choice of, the geneial subject, 189-203. 

no single punishment possesses all the necessary, 201. 
epitomised, 201, 202. 

— preference for the lesser of two eligible offences to be aimed at in the 

adjustment of, 181. 

— proportion between, or adjustment of, to offences, 178-188. 

offences and, rules for securing, 179-1 85. 

investigation of, its results summarised, 186, 187. 
why not useless, 187. 

— profit of the offence should be outweighed by, 179, 180. 

the qualities which tend to augment the, 202. 

— quasi-pecuniaiy, 194. 

— remissibUity as a property of, 199-202. 

a quality of pecuniary penalties, 200. 

— remission of, for good behaviour, 200. 

— remoteness or uncertainty of, entails severity, 183. 

— reformatory tendency, as a subordinate end of punishment, 170, iQS, 

force of, to what branch of the miMihief of an act it is opposed, 157 

— reward and, the instrimients by which government operates, 7®" 

— adjustment of to sensibility, necessary, 67, 183. 

— superfluous, see above, Ifeodless _ 

— simplicity of the penal system, to be regarded in its adjustment, 105. 

— strength of temptation, its relation to, 179 *80. 

— see also Temptation. 

— uncertainty of, entsdla need for severity, 183, 184. 
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Funiabmant, unproAtable, or too ezpenaire, wImd, 175, 176, 3151316, 317. 
jdaoe of athioi, when, 315. 

oocMional circumvtances which may render it eooh, 176, 177. 

— nnprofitableneBB of, in general, to be considered in its choice, 185. 

— unknown, inefficaciona, 173, 173. 

— Tariabilitj as a property of, 189. 

a quality of pecuniary penaltieB, 191. 

Purity as an ingredient in pleasure and pain, 30. 

Q. 

Quakers, a religious society noticed, 1 1. 

Quarantine, offence against rules of, how classed, a 1 3 n. 
Quasl-peounlary punishment, 191, 194. 


B. 

Baoe, or linesge, as influencing sensibility. 63. 

Bank, or station in life, as influencing sensibility, 60. 

— as a ciril condition, its constituent elements, 293. 

— accession of, among the advantages attending the uncontiguous rela- 

tions, 385. 

— its advantages indicated, 385. 

— loss of, as an effect of the uncontagnous relations, 385. 

Bape, as an offence, 253. 

Baabness, what, 93, 95 a. 

— in exercise of judical trust, a 86 ft. 

— secondary mischief of an act, how affected by, 165. 

Bationol e^^cy, see Agency. 

Bavaillao, his assassination of Henry IV of France, 135, 139, 166 w. 
Beason, or ‘ right reason,’ as a mored standard, 1 7 n. 

Beasons, giving, equivalent to suggesting motives to the understanding, 

lOI. 

Beoollectlon, see ICemory. 

Begret, pain of, what, 38. 

BebelUon, offensive and defensive, as offences, 389 ra. 

— when it loses the character of robbery and acquires that of hostility, 

317. 

Beobt, a German term for law in abstract, 324 n. 

‘Belation,* and ‘relatively,’ the terms examined, 309 n., 356. 

— pleasure and pain, modes in which they are said to depend upon, 309 n. 
Belatxons, connubial and post-connubial, 256 and n. 

— contiguous and uncontiguous, 356. 

— conventional, purely, 358. 

— domestic, of superiority and inferiority, 358. 

— family, or domestic conditions, at large, 355-286. 

power their basis, 259*. 
rationale of, 25911. 

— natural and arising by institution, 255-358. 

— purely natural, what, 336. 

— (deuces due to special, suitable punishment for, 197, 

— subject of, order of its treatment 358. 

— uncontiguous, 385. 

ndvasKagea and disadvantages attending, illustrated, 385. 
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Belatibna, uncontiguonB— 

are beneficial or bnrthenaome, 383. 
oonditions not conatituted by, 383, 
immediate and remote, 383. 
no po'weTB attached to them, as such, 383, 385. 
offences to which liable, 383. 

connexion of with those affecting the contiguous relations, 383, 
384. 

Belatlonsblp, by ascent, descent, collateral, andeby affinity, ajjr. 
Befomaation , one of the ends of punishment, i "jo n. 

— tendency to, as a quality of punishment, 193. 

leas impoitant than example, 300 . 

Befonuatory force of imprisonment, what branch of the evil of offences it 
controls, n. 

— tee alto Fvmiahment. 

— quality of certain punishments, 196. 

Belief, pleasures of, what, 37. 

Baliffion, the dictates of, difficulty of determining their place in the order 
of motives, 134, 125. 

the ascetic principle often followed as, 125, 139, 
mischievous effects of mistakes regarding, i a6. 
the principle of sympathy and antipathy pursued under the 
name of, 135. 

generally intermingled with principles adverse to utility, 1 26. 
the theological principle followed as, 136. 
their tendency to improve, 126. 

— false notions concerning, their mischievous effects, ia6, 139. 

worse than none, 139, 140. 

— legislative interference with, common grounds of, 330, 331, 33) n. 

its mischievous effects, 321. 

— legislation concerning, limited to its effect as an influence upon human 

action, 330 n. 

— ■ the motive of, irregular in its operation, 168. 
measure of its efficacy, i<S8. 
often more powerful than any other, 168. 

evil act done through, more mischievous than one caused by that 
of malevolence, 168. 

an act not innocent because proceeding from, 165. 
its claim to be classed as a standing tutelary motive, considered, 
144. 

as a good motive, 119. 

as a semi-social as well as a self-regarding motive, 131. 
indications regarding the disposition afforded by, 1 38, 1 39. 
productive of every variety of result, 1 1 2. 

— offences against, the rationale of, 319, 220, 297. 

examples of, 389 n. 

to be distinguished from offences against God, 220 n. 
their relation to other classes of offences, 319, 230 
— - pains of, tee Piety. 

— things appropriated to the purposes of, offences concerning, how classed, 

Beligionists, rationale of the favour shown by them to tlie ascetic prin- 
ciple, 9. 

Beliglous and philosophical ascetics compared, 10. 

BBMTHAK B b 
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Beligiooa enthiudasts, % miachiaTom Daniih aeot (rf, noticed, 140. 

— penecnticou, tee Feraeoutiona. 

— profesBion, its economical effects, 64 n, 

its infloenee npon education, 64. 

as a oiFCumstance induencin^ sensibility, 45, 63. 

— principles, erroneons, their dissemination, proper remedy for, tee 

Opinion. 

— - sanction, one of the four sanctions, or sources of pain and pleasure, 14, 38. 
deterrent of the practice of duelling, 109 ». 
motives belonging to, iii. 
their various names, 1 1 1. 
their various results, illustrated, na. 
its ordinary weakness as a motive, 109. 
see oZdO Sanction. 

— - sensibility, what, 50. 

and bias, distinguished, 50. 

the comparative effect upon them of good and bad government, 

63- 

— terrors and superstitious terrors, distinguished, 40. 

Bemiaaibillty as a property of punishment, 199-303. 

— as a property of punishment, its utility, aoo, 301. 

in an im])erfect penal system, 201. 

Xtemiaelon of punishment for good behaviour, 200. 

Xtemotenese or otherwise of a pleasure or pain, an element in its value, 
39. 

— of punishment, entails severity, 183, 184. 

Beputation, or good-name, the conception analysed, 3 10. 

— love of, 119. 

as a motive, how far conformable to utility, 133, 133. 
both semi-social and self-regarding, 121. 
various names for, 108-111. 
its various effects, illustrated, 109, no. 
duelling as a result of, 109. 
a standing tutelary motive, 143 n. 

— ■ a fictitious incorporeal object of property, 210, 331. 

— offences against, their nature analysed, 2 10. 

their kinds, 346, 347. 
modes of semi-public, 247 n. 

— see also Q-ood-name, 

Besentment, see Antipathy. 

Beeponsibllity or trust, offences by persons in positions of, rationale of 
their penal treatment, suggest^, 172 n. 

Beatraining motives, see Motlvee. 

Beatrainment, or restraint, as a form of personal injury, 244. 

— simple injurious, the offence of, 344, 344 n., 296. 

confinement, banishment, robbery, extortion, forms of, 244 ». 
Bestxalnt, or compulsion, as aground of exemption from punishment, 175. 

— or coercion, one of the evils of punishment, 175. 

Betailatlon, in the choice of punishments, considered, 193. 

— as a punishment, characteristical, 193. 

— when it might be resorted to, 193. 

— - susceptibility to admit of, as distinguishing the various classes of offenceB, 
j» 03 - 3 o 6 - 
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and ao lew dftogerous than that of 


Rev^oge, a motive lew common 
peouniary interest, 167 ». 

Rlglit, analysis of, unnecessary in a treatise on penal, essential in one on 
civil law, 235 «. 

folo, 334 n. 


— legal, the outcome of command and prohibition, 324 m., 235 n. 

the creature of a legislator’s will, 224 n. 
conferred, implies duty or obligation imposed, 224 n , 225 n. 
not every dnt^ corresponds to a, 235 n. * 
none implied in self-regarding duties, 225 n. 

— and power, the conceptions examined, 234 32^11, 358 «. 

have no superior genus, 235 n. 

their analysis, in the treatise why incomplete, 224, 225 n. 

— of property, gee Property. 

— rule of, as a moral standard, a form of the principle of sympathy and 

antipathy, 17 n. 

— and wrong, the terms, 4. 

have no meaning apart from utility, 7. 

their supposed tests, for the most part coincident with the piinciplc 
of sympathy and antipathy, 17 n. 

Bobbery, the nifence of, what, 251, 252. 

— a complex offence, 252, 255. 

— rebellion, hostility, connexion of the ideas represented by the terms, 

317. 

Boman or civil law, vituperated, 334. 

Botnrler, the condition of, constituted by the privation of certain privileges, 
394. 


S. 

Banotion, etymology of the term, 34 n. 

— a, what, 35 «. 

— the political or legal, what, 35. 

its preventive force, how diminished by a past crime, 155, 136. 

— the moial or popular, what, 25. 

its preventive force, bow it operates, 156. 
where none, offences frequent, 156. 

— the physical, what, 23. 

the groundrvork of the moral and the political, 27. 

— the religious, what, 35. 

may concern the present as well as a future life, 25. 

in so far as it concerns a future life a matter of conjecture, 27* 

its ordinary weakness illustrated, 109 n. 

and the inoml, their influence, why not a ground of exemption 
from punishment, 1 7£ te. 

— we aUo Beligioua, Moral, etc. 

Baaotlons, the four, as sources of pain and pleasure, 24 
illustrated, 36. 

modes in which they furnish motives to action, 25. 
their intimate connexion, 37, 38. ^ 

convenience of applying a common name to the influences so 
termed, 37. 

the influence of each to be taken account of by the legislator, 199 
Sanitary regulations, breach of, as an offence, how classed, 21^, 212 and n., 
346, 388 n. 
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Batiafaotlon, or compeiuation, a collateral end of punishment, 17? n., 

19s. 197. 

lucrative, 171 m. 
vindiotive, 171 w. 

— tee also Compenaation. 

Secondary mischief, see Ifisolilef. 

Security, external, of the State, offences agunst, see Offhnoes. Public. 
Seducing or corrupting motives, tee Motives. 

Seduction, as an offence, S53, 254, aSi n. 

— forcible, as an offence, 253, 254. 

Self, duty to, a branch of ethics, 312. 

government, the art of, or private ethics, 310. 

interest, the only universally influential motive, 31 3. 

preservation, motive of, 1 15, 1 16. 

difficulty of distingi;ighing it from other motives, 116. 
examples of the various acts to which it gives rise, 116, 117. 
placed in the class of neutral motives, 1 19. 
as an occasional tutelary motive, I46. 
how it operates, 146. 

— -recommendation, see Amity. 

— -regarding duties, no corresponding rights to, 225 n. 

motives, tee Motives, 
offences, tee Offences, 
pleasures and pains, 41, 41 n. 

Sami-publio offences, tee Offences. 

— -social motives, tee Motive^. 

Sense, common, tee Common. 

— moral, tee Moral. 

— sexual, the, 34, 38. 

motive corresponding to, 106. 

Sense, pains and pleasures of, 34, 38 n. 

Sensibility, bias or quality of, what, 43. 

— bias of, its effect upon the motive of sympathy, 313. 

— circumstances influencing, considered at large, 43-69. 

adventitious, what, 68. 
analytical view of the, 68. 
classed, 44. 
connate, what, 68. 
effects of, 317. 
exterior, 68. 

investigation of, its utility, 64. 

legislation, how far it can take account of, 65 . 

methods for giving effect to, 67. 

occasions demanding consideration of, 66. 

personal, what, 68. 

primary, what, 68. 

their importance in the apportionment of punishment, 66, 67, 1 82, 
190. 

effect of punishment varied by, 190. 
secondary, what, 68. 

— its degree, what, 43. 

— variations of, illustrated, 43, 44. 

Bensuality term applied in a bad sense to the motive of physical desire, 
105. 
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Bentbkoe, an ultra legal, aa rendering puniahment inefficaciouB, 173. 
Bervant, the condition of, in what respects advantageous, 264, 265. 

— offences touching, 264, 265, 266. 

their correspondence with those affecting the condition of master, 
265. 

— stealing, an offence against the condition of master, 262, 263. 

— and master, see Master. 

Bervant'Shlp, or the condition of servant, tee Servant, 

Services, connubial, 282. 

— see alao Husband and Wife. 

— negative and positive, 232, 292 

— of persons, as a species of property, 231 n. 

as the subject of an oifeTice against projierty, 249. 

— wrongful withholding of, nature of the offence, 249. 

includes breach of contract, 249 n. 

Servility, of what class of motives it is an example, loR. 

Servitude, or the condition of servant, its various modes, 263. 

the rationale of its modes belongs to the civil code, 264. 

* Servitus servitutis non datur,’ the phrase ridiculed, 1 3 n 
Bax, as a secondary circumstance influencing sensibility, 58, 305. 

— the female, see Women. 

Sexes, the charsicteristic differences of the two in point of sen'>ibilit,y, 
compared, 58, 59. 

Sexual desire, a neutral term for a motive, 106. 

Shame, sense of, and fear of, 109. 

Slave and free, Aristotle's division of mankind into tl»e classes, noticed, 


268 n. 

Skill, the pleasures of, 34, 35* 

the pleasures of, the motive corresponding to, no name for, 107 

Slavery, tlie condition of, analysed, 263. 

a inode of the relation of master and servant, 263. 

Smuggling, as an ofl'euce, how classed, 288 n. 

Social motives, see Motives. 

Sovereign, the, or the sovereignty, wliat, 218. 

— the, to whom the character belongs, in the Koman GonimonwoaHb, in 
* the United riovinces, in the Swiss and in the Uenuanic body, qiits- 

tioiied, 218 n, 

— the, oftences against, 214, 218, 289 w , 297. 

■ — power, a trust, 289 «• 

autocratic, what, 289 «. 

its branches, 283 

mode of its acquisition, 289 «. 

its eAcmise or distribution, 289 n. 

ofiicers execntini;, how controlled, 289 ». ... ,, .finip, . 

Sovereigns, the transactions of, iuUr »e, the subject-matter of intei 

national law, 327. , , 

rules concerning them, how far properly termed laws, 327. 

Bpeoulfttive motives, see Motives- 
Spies, ves Bspionage. 

Spontaneous, meauin^ of the teim, 82 «. 

Snort, love of. of what motive it is an exrtiTiple, 107* •* j , « 

‘Springs of Action, the Table of the.’ a work of the author. 

State, the, the conception of, neoesbanly implied in that of legislation, 

322. 
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state, the, how can act an be detrimental to, 305. 

— the olasa of offences against, see OfiSsnoea, Fublio. 

— as affected by self-regarding offences, 303. 

Station in life, see Bank. 

Status, eer Condition. 

Steadiness, what, 49, 49 n. 

Stealing, see Theft. 

Strength, as a circumstance influencing sensibility, 44, 46. 

— and hardiness, distinguished, 47. 

— and health, distingoishdd, 46. 

— how measured, 46 u. 

— distinguished as general and particular, 46 n. 

— of temptation, see Temptation. 

Subornation, as an offence, 340 n. 

Suflbranoe, pains of, 41 n. 

Stiloide, its class among offences, 346 n. 

— as sm offence against population, a88 a. 

— punishment for, in English law, unequable, 19 1 n. 

Superintendent and subordinate, the relation of, as a civil condition, 

examined, 360, 361. 

Superior, 358-360. 

— domestic, 360. 

power of the, its rationale, 359 n. 

Superstition, defined as ‘observances not dictated by the principle of 
utility,’ 69. 

— one of the terms applied to the motive belonging to the religious sanc- 

tion, III. 

Superstitious terrors, *et Beliglous. 

Support, pecuniary, chance of obtaining and liability to render, among 
correlatives, 385. 

— the respective advantages and disadvantages belonging to certain rela- 

tions, 285. 

Sympathetio bias, and sensibility, what, 50. 

Sympathy or benevolence, the motive of, its relation to sensibility, 313. 
connexions in the way of, as influencing sensibility, 53, 

— pains of, 40. 

among the derivative evils of punishment, 175. 

— pleasures of, the motive belonging to, various terms to denote, 113, 

examples of the various acts remltlng from, 1 13, 114. 

— and antipathy, the principle of, what, 15, 16. 

its opposition to that of utility, 15. 

.. its dictates sometimes coincident with those of utility, iS. 
a mere negation of all principle, 16. 
its application, illustrated, 16. 

the ground of approbation and disapprobation of conduct, 1 33. 

theories of the moral standard commonly referrible to, 1 7. 

forms under which the principle has appeared, 17 n-, 18 19 n. 

often the false ground upon which punishment is apportioned, 151, 

commonly errs on the side of severity, 20. 

occasionally too lenient if the evil is remote, 21. 

often followed under the name of the dictates of religion, X25. 
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‘ Table of the Springe of Action,’ Ac , a work of the author, cited, 97 n. 
Tax, non-payment of a, an illuetiation of the shapes in which the luisoliief 
of an aot may show itself 160. 
mischievous, why, 160, 161. 
its fecundity of mischief, i6a. 
more dangerous than alarming, i6a. 
offence of, how classed, 388 ». 

Tears, but shghtly indicative of real gnef, 57 «, 

— Oliver Cromwell profuse in, 57 

— women more readily moved to than men, 58. 

Temperament, tee Body, Mmd. 

Temptation, the strength of, what meant by, 147. 

disposition of an offender, mdicatiom, afforded by, 148, 180. 
the maxim that the pnni^ment should rise with, stat^, 151 
rationale of this proposition examined, 1 79. 
dispute of its truth ridiculed, 179 w. 
ground of the dislike to it, 151 
Tendenoy of au act or event, how estimated, 30, 31, 32, 70 
circumstances upon which it depends, 70, 71, 152 
indications of the disposition of the actor afforded by, examined and 
illustrated, 133, 134-141. 
mischievous, what, 152. 

Theft or stealing, as an offence against property, the oonceptiou analysed, 

aso. asi, asa. 

absence of consent or of co-opcration on the part of the owner, 
ownei, as an clement m, 250, 251 

— robbery, embezzlement, defraudment, extortion, distinguibhed, 250, 

as»i as* 

— robbery, and the like ofieiicoa, x>enal labour why an appropriate penalty 

for, 196. 

Theological principle, the, what, 21 

not really distinguishablo from tliat of asceticism, sympathy, Ac , 
or utility, 21, 22, 2i n , 126. 
followed as the dictates of religion, 126 
Threat, influence of, as a grouiid of exemption from punishment, 175 
Trade, right to exercise a, as a condiUon, 232. 

— offensive, see Offensive. 

Transitive and lutiansitive, tee Acts, Offences, 
fnreachery, why not a ht subject foi legal punishment, 318. 

Treason, the offence of, 2 86 n. 

— positive and negative, 286 it. 

Treatise, the, its original design, v, viii. 

— in what respects incomplete, vii. 

Trust, a, the conception of, examined, 223 et seq 

terms used to express the lelation involved in, 225, 226, 226 ». 
may be either a beneht or a burthen, 235 
as beneficial, offences agomst, 335, 337 
as burthensome, offences against, 237, 238. 

the existence of, nature of the resulting mischief in an offence 
against, 235. 

analyuB of an offence agamst, 235, 236. 
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Ihrust, a, a promiae not neoeauirily implied in, aad «. 

— abuse of, 239 and n., 24a. 

— braacb of, 239, 247, 252. 

and abuse of, distinguished, 239 n. 
appropriate remedy in cases of, 197. 
bribery a species of, 240, 

an element in the offence of embezslement, 250. 
positive and negative, what, 239. 

— cestui que, or beneficiary, 226, 22642. 

— condition and, points of cs>nneziun between them considered, 227, 228. 

and property, compared, 234 n. 

— disturbance of, as an offence, 239, 240. 

— exercise of, or the office of trustee, offences connected with the, 

334-338. 

— fiscal, 288 H. 

— judicial, offences against, 286 n. 

nature of the mischief consequent upon, 286 n. 

— novel terminology (derived from Greek) for some forms of public, a 16, 

287 388 289 n. 

— offences against, a division of multifonu offences, 208, 223, etc. 

classification of, considered, 207 m. 

divisions of, and their connexion with each other, 234 et seq. 
regarded as prejudicial to the beneficiary, 238. 
as affecting the exercise of the fvuiction of trustee, 234, etc., 
238, etc. 

their subdivisions, epitomised, 241 . 
subordinate divisions of, 228. 
private, semi-public, and public, 241, 260. 
guardianship a, 27a. 

— public, and public condition, how far eiiuivalent conceptions, 228. 

various forms of, and offences against, 287-289. 

— sovereign power, a, 289 «. 

Trustee, 225, 226, 226 h. 

— offences affecting the exercise of the office of, 238 et seq. 

— prodigality of a, the offence of, 241. 

may be treated as a self-regarding offence, 241. 

Truth, as a supposed moral standai'd, 17 u. 

Tumult, political, as an offence, 289 n. 

Tutelary or preserving motives, ttee Motives, tutelary. 

Tyrrel, >Sir \V., his killing of William II used in illustration of the various 
possible mental attitudes at the time of an act, 85-87, 90-93. 
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TTnadvlsedness of an act, 89. 

— when teimed ‘ heedlessness,’ 89. 

— Komau expressions indicating, 94, 95 n. 

— its effect upon secondary mischief, 1G4. 

Uncertainty of punishment, entails severity, 1S3, 184. 

— of punishment, an effect of its unpopularity, 199. 

— see also Punishment. 

Ifi^hoonsciousness, as to circumstances attending an act, what, 71. 



Xrab'tnaoloaanesa, as to c'^roumstanoeB attending an act— 

*1.“ “ ground of exemption from punialiment, j 94 
Undaratandlng, the, as a supposed inoial standard, 17 », 
ftnd the will^ m faculties of the minds 07* 

Unettuable punishment, what, 190. 

Unfimgal punishment, what, 194. 

the death penalty an. example of an, 107 
oTnintentlonal, meaning of the term, 82, 95 n. 

— acts, why not feared, 164. 

TTnintentionahty, 89, 174 

Universal juiisprudeiice, see vTuxisprudexioe, 

XTnnatural, the expression ezaininod, j8» 

Unpopularity of a punishment, its ill effects, 198. 
a source of weakness in fht law, 198 
contributes to the uncertainty of its application, 108 
Usury, how far an offence, ix, 351 n, 

' 1 he Defence of,' a treatise of the author, referred to, 11. 

Utility, what meant by, 2. 

— conformity to, what meant by, 3. 

— dictates or laws of, what, 3. 

— as the sole actual ground of approbation, and as the sole test of desct ving 

approbation, distinguished, 19 n. 

— a phiase pi cferable to those of ‘ good order,’ ‘ natural justice,’ and the 

bke, 1 7 II 

— the principle of, consistent pursuit of, rare, 4 

its supposed dangorousness, 4 » 
direct pi oof of its rectitude, impossible, 4 
disproof of, impossible, 3, 4 

the dictates of, those of enlightened benevolence, lai 

often coincide with those of symiiatby and antiiiathy, 18. 
explained, 2. 

followers of, stigmatized as Epicurean, to. 

phrases alternative to, i m , 3 n 

prejudices against, method of surmounting, 5, 6. 

a pi inciple how opiuised to, 8. 

principles altematii e to, 8 

punishment, fiom its jioint of view, 170 

terms ‘ ought,' ‘ right,' ‘ wrong’ intelligible by leference to,* 3, 4. 


V. 

Value of pleasure and pain, mode of estimating it, 29. 

Vanity, »ce Reputation 

Variability, as a quality of punishment, 1 89 

— tee alto Punisbment, 

Vengeance, as a motive, why less alarming than that of pecuniary 
interest, 167 m. 

Vest and divest, the expressions as applied to tru‘<ts, 236 n. 

Vice, as a subject for legislathc interfeiuije, 318, 320 
Vilification or revilement, as an oiience, 246, 247. 

— political, 289 n. 

'Volenti non fit injuria,’ 171, 173 
Voluntary, various senses of the term, 83 ». 



378 


Index, 


w. 

Ward, condition of, when it becomes one of pure stavery, 369. 

— and guardian, limits of their reciprocal rights and dntiea, 369. 

— see also Guardian. 

— •chip, offences affecting the condition of, 373-3^4. 

th^ coincidence witJt those against guardianship, 
373-1373. 

— perpetnal, of women, see Women. 

Wants, a man’s, circumstances upon which they depend, 53. 

Wars, Holy, the result of false notions of religion, ia6, 140. 

Weakness, in reference to sensibility, what meant by, 46*1. 

Wealth, the pleasures of, what meant by, 34. 
motives corresponding to, 107. 

— love of, among the most influential motives, 167. 

— national, the, what, 317. 

an offence against, what, 317. 

and the public, the distinction between, noted, 317 n. 

— the public, includes persons and things, 317. 

an offence against, what, 317. 

— offences against the national and public, 388 n. 

Wedderburn, Bir A. (afterwards Lord Rosslyn), his remarks upon the 
principle of utility, ctiticised, 5. 

Wer-geld, an example of an imperfect adjustment of punishment to 
offence, 199 ». 

Whipping, as a punishment, 300 . 

Wife, condition of, when it becomes one of pure slavery, 379. 

when it becomes one of pure slavery, historical examples of, 379. 
offences to which it is liable, 383 . 

Will, the, act of the, a positive act, 98 n. 

— and intention, the terms used interchangeably, 83, 89. 

— and the undentandiug, contrasted, 88, 93. 

— as a mental faculty, susceptible of coercion, 243. 

— its state, in reference to action, an element in intentionality as to 

consequences, 71. 

Wives, plurality of, in Mahommedan countries, an illustration of the 
irodiflcation of which the marriage contract is susceptible, 380. 
Women, their difference from men in point of sensibility, 58, 59. 

— the iierpetual tutelage of, 3684*. 

— their supposed mental imbecility, a68 w. 

Wro^g, right and, their meaning, 4. 


Zeal, ‘corporation,’ or spirit, as a motive, rendered in IVench in the 
expression ‘esprit de corps,’ 113. 

~ national, party, public, as motives, 113. 

— enthusiastic, fanatic, religious, superstitious, iii. 
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